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JOINT DINNER FOR COMMISSIONER OF INTERNAL 
REVENUE T. COLEMAN ANDREWS 
JUNE 22, 1953 


The Massachusetts Bar Association, the Boston Bar Association, 
the Tax Executives Institute, the Massachusetts Society of Certi- 
fied Public Accountants, and the Boston Chapter of the Controller’s 
Institute have together planned a dinner meeting for the Honorable 
T. Coleman Andrews, Commissioner of Internal Revenue, to be held 
at the Hotel Statler in Boston, on Monday evening, June 22, 1953, 
at 6:45 P.M. 

Commissioner Andrews, in this first visit to New England since 
taking office, will speak on Bureau policy. In addition Assistant 
Commissioner Justin F. Winkle will discuss “Field Operations” 
and Assistant Commissioner Norman A. Sugarman will talk on 
“The Technical Side of Tax Administration.” “Plans for the Fu- 
ture” will be the topic for the fourth speaker, Dr. T. C. Atkeson, 
Assistant-Commissioner Planning. 

Leading officials of the Bureau of Internal Revenue from the 
New England area, state tax officials, and prominent members in 
legal and accounting fields have also been invited and will be 
present. 


The dinner is to cost $8.00 per person. Because the capacity of 
the hall is limited, it is urged that those wishing to attend forward 
their reservations promptly to A. H. Parker, Jr., President, Old 
Colony Trust Company, One Federal Street, Boston. A reply card 
is enclosed. 





NOTICE AS TO TICKETS FOR THE AMERICAN 
BAR ASSOCIATION DINNER ON THURSDAY, 
AUGUST 27th 


The dinner will be held in the Grand Ballroom at the Statler Hotel. 
President, Robert G. Storey of Texas, will preside. The American 
Bar Association medal will be awarded and the speaker of the eve- 
ning will be The Right Honorable Lord Simonds, The Lord High 
Chancellor of England. 


The annual dinner is generally oversubscribed. Tickets are issued 
on the principle of “first come, first served’. Lawyers in the host 
city are apt to overlook this fact and neglect to apply for dinner 
tickets until the convention is actually underway when all tickets 
may have been sold. In the hope of avoiding disappointments 
this notice is published. 
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The price of the tickets is $10.00 each. All members of the 
American Bar Association may apply. Tables will accommodate 
a maximum of ten guests. Application for tickets, accompanied by 
your check, should be sent to The Meetings Department, American 
Bar Association, 1140 North Dearborn Street, Chicago 10, Illinois. 





THE ART EXHIBIT 


The exhibit at the American Bar Association in New York was 
a great success. Members of the Association who have or will have 
pictures or sculpture to exhibit are urged to communicate with us 
at once. We would like three entries from each exhibitor. It will 
take some time to complete the arrangements after we know what 
to expect as exhibits. If you know of lawyers who are artists, let 
us have their names so that we can be sure that all the artistic talent 
at the Bar is represented. A suitable place for the exhibit will be 
provided and the details will be published later. Address the com- 


mittee at Room 735, 53 State Street, Boston. 
INES DIPERSIO, ALFRED GARDNER, Art Committee. 





JUNIOR BAR CONFERENCE DANCE 


(American Bar Association) 


PRINCESS BALLROOM, HOTEL SOMERSET, BOSTON 
8:30 P.M., Tuesday — August 25, 1953 


MIss BARBARA BERRY, Secretary, Dance Committee 
35 Court Street Tel. CA 7-8400 





INTERNAL REVENUE DIRECTORY 


(Reported by the Tax Liaison Committee) 

It is one of the functions of the Tax Liaison Committee with the 
Director of Internal Revenue for Massachusetts to make it easier 
for Massachusetts attorneys to deal with the Federal Bureau of 
Internal Revenue. Obviously it is easier for them to deal with 
the Bureau if they know the names of the people in charge of the 
various departments and divisions, their addresses and their tele- 
phone numbers. 


In co-operation with our Committee Thomas E. Scanlon, Director 
of Internal Revenue for Massachusetts, has prepared a Directory 
of his personnel containing this information which I enclose for 
insertion in the Massachusetts Law Quarterly as the best means 
of making this information available to the members of the Mas- 
sachusetts Bar Association. 


CHARLES D. Post (of the Liaison Committee). 
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DIRECTORY FOR BOSTON 


Name Address Tel. & Ext.No. 
Thomas E. Scanlon, Director 

174 Ipswich St., 4th Floor CO 7-5700—60 & 61 
Charles J. King, Assistant Director 

174 Ipswich St., 4th Floor CO 7-5700—64 & 65 


ADMINISTRATIVE DIVISION 


Jeremiah W. Taylor, Head, Administrative Division 
174 Ipswich St., 4th Floor CO 7-5700—67 & 68 


ALCOHOL & TOBACCO TAX DIVISION 


Burleigh W. Fletcher, Head, Aleohol & Tobacco Tax Division 
55 Tremont St., Room 340 LA 3-8600—582 


AUDIT DIVISION 
John P. Ryan, Head, Audit Division 
55 Tremont St., Room 310 LA 3-8600—880 & 881 


Martin P. Higgins, Assistant Head, Audit Division 
174 Ipswich St., 3rd Floor aa CO 7-5700—160 & 161 


Walter F. Burke, Head, Field Audit Branch 


55 Tremont St., Room 312 LA 3-8600—882 
Albert P. Dickenshied, Head, Delinquent Accounts & Returns Branch 

174 Ipswich St., 3rd Floor CO 7-5700—162 
Arthur E. Brennan, Bankrupt, Proof of Claims 

174 Ipswich St., 4th Floor CO 7-5700—177 
John J. Higgins, Estate & Gift Taxes 

55 Tremont St., Room 301A LA 3-8600—727 
Edward F. Mullaley, Pension Trusts 

55 Tremont St., Room 205 LA 3-8600—603 
Edward P. Morrissey, Office Audit 

55 Tremont St., lst Floor LA 3-8600—783 
Joseph Costello, Office Audit 

174 Ipswich St., 2nd Floor CO 7-5700—278 
Henry Cataldo, Form 1040C—Sailing Permits 

55 Tremont St., lst Floor.. LA 3-8600—786 & 787 
John Hanrahan, Correspondence Section 

174 Ipswich St., lst Floor CO 7-5700—184 
Eva Mitrano, Decedent Returns 

55 Tremont St. LA 3-8600 


COLLECTION DIVISION 


John E. Burns, Head, Collection Division 


174 Ipswich St., 2nd Floor CO 7-5700—260 & 261 
W. W. Broyderick, Income Tax Division 

174 Ipswich St., 2nd Floor.. tbo CO 7-5700—262 & 263 
W. J. Wall, Head, Cashier’s Branch 

Oe BOOP Tiago oasis. ccncccccnscssnccsctonseaseses CO 7-5700—90 & 91 


Francis J. Hurney, Head, Wage & Excise Tax Branch 
174 Ipswich St., 38rd Floor................csccesseee: ..CO 7-5700—380 & 381 
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Kenneth Gormley, Head, Claims Section 
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William F. Flaherty, Head, Accounts Branch 
174 Ipswich St., 2nd Floor 


Mary R. Hanley, Exempt Organizations and Extensions 
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INTELLIGENCE DIVISION 
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CO 7-5700—391 


CO 7-5700—180 & 181 


CO 7-5700—288 
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INFORMATION COUNTER 
C. John Alessandrini 
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REVENUE OFFICES 

Attleboro 

John W. Harris 
Brockton 

George L. Brutcher 
Cambridge 

John B. Twomey 
Fall River 

George M. A. Quinn 

Internal Revenue Agent 
Falmouth 

Nester F. Robidou 
Fitchburg 


William F. Hester 
Internal Revenue Agent 


Framingham 

Daniel J. Murphy 
Greenfield 

Edward J. O’Donnell 
Haverhill 


Augustine F. Hurley 
Internal Revenue Agent 
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Charles H. Viens 
Hyannis 
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Malden 

John J. Duffy MAlden 2-1739—2-0841 
New Bedford 

John J. McDonald New Bedford 2-3211 
Pittsfield 

James Keith Pittsfield 8369 
Quincy 

Thomas A. Kennedy GRanite 2-9032 
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FOREWORD 


As stated in the report of President Sears, the following article 
won the award offered by the Executive Committee. Whether one 
agrees with the suggestions contained in it or not, it will provide 
the bench and bar with the suggestive background of the history 
of the discussion during the past century and, in that respect, it 
recalls Prof. Edson R. Sunderland’s account of “The Hundred 
Year’s War for Legal Reform in England” reprinted in 12 Mass. 
Law Quarterly, No. 1, November 1926; see also Harvard Law 
Review, May 1926. See also an article on “The Cost of Justice” 
prepared for “The Survey” by Harry D. Nims of New York, in 
the current A.B.A. Journal for June 1953, p. 455. Ed. 





CONGESTION IN THE SUPERIOR COURT SINCE 
ITS CREATION IN 1859 AND PROPOSALS 
FOR RELIEF 


By ALAN J. DIMOND 

The rate at which a case moves through a judicial system may 
be said to be a product of the quantity and types of all cases seeking 
adjudication and the capacity of the judicial machinery to handle 
them. Trial of a case can be accelerated by controlling adjudicative 
input or by improving judicial procedure and organization. In any 
particular court the quantity of cases can be regulated by delimita- 
tion of the bounds of jurisdiction and venue. The types of cases 
seeking adjudication can be regulated by refashioning rules of sub- 
stantive law to eliminate unnecessary contention. Upon admission 
of a case to a particular court, the rate at which it can be brought 
to a final decision is governed by the efficiency of the judicial pro- 
cedure to which it is then made subject. 

This essay will deal mainly with the efficiency of the procedure 
of our Superior Court. Although jurisdictional and venue matters 
will also be considered and changes suggested, no attempt will be 
made to drive these matters to the point of re-opening the basic 
structure of our Massachusetts judicial system for consideration. 
Discussion of problems of substantive law will be secondary. 
Suggestions will, however, be made for further study of the control 
of litigation by changing substantive rules which, unnecessarily 
perhaps, produce a notably large volume of litigation. 

Legal procedure, then, is the main subject of this essay and to 
that area most of what follows will be limited. 


I 


SOME HISTORICAL NOTES ON DELAY IN THE MASSACHU- 
SETTS COURTS 


The Massachusetts constitution-makers of 1780 saw clearly that 
the rights of access to the courts and to prompt adjudication are 
essential conditions of a peaceful, orderly and free society In the 
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eleventh article of the Massachusetts Declaration of Rights they, 
therefore, provided: 


“Every subject of the commonwealth ought to find a certain 
remedy, by having recourse to the laws, for all injuries or wrongs 
which he may receive in his person, property, or character. He 
ought to obtain right and justice freely, and without being obliged 
to purchase it; completely and without any denial; promptly and 
without delay ; conformably to the laws.” 


Whether the objective of prompt justice was ever satisfied in 
our early days as a commonwealth has not been determined. By 
1859, however, the courts were behind in their work and judicial 
delay had become an important public concern. In that year a joint 
legislative special committee was appointed “to inquire what legis- 
lation is necessary to prevent delays in the administration of justice, 
to enable the speedy trial of causes between party and party, to cause 
the early settlement of questions of law whether civil or criminal and 
to obtain the reports of such decisions as soon as possible.”! The 
committee’s report? noted the delays then afflicting the administra- 
tion of justice and remarked, “The first inquiry of an aggrieved 
plaintiff on consulting his attorney is ‘how long before this will be 
finally tried, if I seek to bring this wrongdoer to justice’?’* Re- 
ferring to the famous pledge of King John to his barons, “We will 
not sell, deny or delay justice or right to any one’—‘“Nulli dif- 
feremus, nulli vendemus, neque negabimus rectum vel justitiam”— 
the committee remarked with some acidity: 


“The barons compelled King John to bequeath this motto to our 
courts; it is engraved on their seals. It is the language of all 
well-regulated governments to the subject. It is written in Latin 
in most of our court rooms. It is well it is disguised in a dead 
language. If the delayed parties and witnesses who sit in the 
back seats could read it, they would disturb or break up the courts 
by the explosions of their laughter or their rage, at the mon- 
strous incongruity betwixt the theory and the practice.’’4 


After a comprehensive survey of our court system the committee 
concluded that our judicial organization was inadequate for the 
tasks before it. It recommended that the Court of Common Pleas 
be replaced by a more suitable tribunal. The legislature accepted 
this recommendation and in 1859 created the Superior Court. 


1 The resolve appointing the committee appears in the report cited in note 2. 


2 House Report No. 120 of 1859. Contained in “Massachusetts Law Reform 
Papers, 1814-1898” at the Social Law Library. 


3 Ibid. p. 5. 
4 Ibid. p. 10. 
5 St. 1859, ¢. 196. 
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Whether this new court has ever fulfilled its founders’ hopes to 
eliminate delay has not been determined. If there was such ful- 
fillment, it did not last beyond the court’s early years, for by 1876 
delay in the Superior Court had become a matter of public concern 
and resulted in the appointment of a legislative commission “to 
inquire into the expediency of revising the Judicial System of the 
State.”® The commission’s report? dealt mainly with the improve- 
ment of inferior local tribunals such as police and district courts 
and justices of the peace, hoping that such improvement would draw 
off the Superior Court excess. The commission remarked, however, 
that a major cause of the Superior Court congestion was the jury 
system which was described as a “clumsy and unsatisfactory proc- 
ess’, at least in complex litigation. 

In 1909 congestion in the Superior Court was still of sufficient 
public concern to call for the appointment of another commission. 
In that year a legislative commission was appointed “to investigate 
the causes of delay in the administration of justice in civil actions.’’* 
The commission reported in the same year and made a number of 
recommendations. Its proposals included the following: divorce 
jurisdiction should be transferred from the Superior to the Probate 
Court; workmen’s compensation legislation should be passed to draw 
off the large volume of emp!oyees’ tort cases; the scope of pre-trial 
examinations should be enlarged; a $10 jury fee should be charged; 
summary judgments should be allowed against plaintiffs with 
groundless claims; no costs should be allowed a plaintiff in a jury 
case unless his judgment exceeded $200; and the courts should be 
given full rule-making power. The commission observed that three- 
quarters of all jury cases were tort actions against street railway 
companies. 

The proposal for. workmen’s compensation legislation was passed 
in 1911 but other public influences, as well as the commission’s 
recommendations, were responsible for its enactment. No action 
was then taken on the other recommendations mentioned. 

In succeeding years we have had a number of. public and private 
reports and writings on the congestion problem.'!® There has been 
no lack of consideration of the condition. The Judicial Council, in 
particular, has regularly submitted recommendations. Since much 
of what follows in this essay will be a restatement of many prior 
recommendations of the Judicial Council and of others, which have 
so far failed to be adopted, the observations made here may not 
display fresh shoots of originality. It is hoped, however, that they 
bear the well-tilled aspect of good sense. 


6 Resolves of 1876, c. 43. 
7 Contained in “Massachusetts Law Reform Papers, 1814-1898,” supra, note 2. 


8 Resolves of 1909, c. 115. The commission’s report is contained in “Massachu- 
setts Law Reform Papers, 1904-1924” at the Social Law Library. 


9 St. 1911, c. 751, now G.L. c, 152. 
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II 
THE SUPERIOR COURT 


A 
The Growth of Its Civil Jurisdiction" 


The Superior Court was created in 1859 with a membership con- 
sisting of a chief justice and nine associate justices.!2 Today it has 
a chief justice and thirty-one associate justices.4%> It is “particularly 
a court for the hearing and trial, in the first instance, of proceedings 
at common law, involving ordinarily the determination of issues of 
fact.””14 

Originally overlapped by the Supreme Judicial Court in much of 
its original jurisdiction, the Superior Court has since acquired most 
of the nisi prius jurisdiction of the higher court. Until 1880 both 
courts shared original jurisdiction of tort, contract and replevin 


10 First and Second Reports of the Judicature Commission, 1921-1922; Report 
of the “Special Commission on Investigation of the Judicial System,” reprinted 
in Massachusetts Law Quarterly, May, 1936. The annual reports of the Judicial 
Council, the first of which was published in 1925, and especially the first, third, 
fourth, eighth, ninth and twenty-eighth reports; Boston Bar Association, “Re- 
port of Special Committee on Study of the Judicial System,” Boston Bar Associa- 
tion Bulletin, No. 133, February, 1938; Boston Chamber of Commerce, “Report 
of the Commitee on Judicial Procedure,” (A. Lawrence Lowell, chairman) (1935) 
20 Massachusetts Law Quarterly, p. 69; “Clarion Call Sounded in Massachusetts,” 
18 Journal of the American Judicature Society, p. 179 (a comment on the Chamber 
of Commerce report); Henry T. Lummus, “Civil Juries and the Law’s Delay,” 12 
Boston University Law Review, p. 487; Dunbar F. Carpenter, “The Superior 
Court, The Neck of the Bottle, The Burden of Luxurious Litigation and a Way 
Out,” 14 Massachusetts Law Quarterly, No. 5, p. 1; Dunbar F. Carpenter, “The 
Superior Court and the Neck of the Bottle Again,” 14 Massachusetts Law Quar- 
terly, No. 7, p. 34; Dunbar F. Carpenter, “Compulsory Motor Vehicle Insurance 
and Court Congestion in Massachusetts,” 3 Law and Contemporary Problems, p. 
554; “Massachusetts Grapples with the Court Congestion Problem,” 19 American 
Bar Association Journal, p. 66. 

11 The following description of the Superior Court’s growth is intended only as 
a sketch. Dean Roscoe Pound has determined that by 1940 seventy-seven statutes 
governing the Superior Court had been enacted. See Roscoe Pound, “Organization 
of Courts,” Boston (1940) p. 252. 

12 St. 1859, c. 196. 

18 Associate justices have been added as follows: 

1—St. 1875, c. 230. 


1—St. 1886, c. 31. 
2—St. 1888, c. 58. 
2—St. 1892, c. 271. 
2—St. 1896, c. 526. 
3—St. 1902, c. 383. 
2—St. 1903, c. 472, s. 2. 
2—St. 1907, c. 286. 
3—St. 1911, c. 567. 
2—St. 1922, c. 532, s. 3 
2—St. 1925, c. 304. 


The present statute is G.L. c. 212, s. 1. 
14 Keenan, petitioner, 310 Mass. 166, 180. 
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actions.15 The Supreme Judicial Court’s tort jurisdiction ended in 
188016 and its doors were closed to contract and replevin cases in 
1905.17 The Superior Court has thus inherited a substantial 
amount of the higher court’s business. 


Without general equity jurisdiction until 188318 and the transferee 
of much of the Supreme Judicial Court’s equity jurisdiction since 
1922,19 the Superior Court is now a large and busy court of equity. 


A variety of other matters has from time to time enlarged its 
docket. Included among them are claims for damage against the 
Commonwealth,” jury issues from the Land?! and Probate Courts,?2 
and mandamus and certiorari proceedings.”* 


A counter-current is reflected in the legislation giving the Probate 
Courts concurrent jurisdiction with the Superior Court in divorce 
and annulment cases.*4 Similarly, the expansion of the special 
equity jurisdiction of the Probate?® and Land Courts?* has un- 
doubtedly relieved the Superior Court of part of its equity docket. 
Further adding to the business of the Land Court is legislation 
authorizing the Superior Court, on application of either party, in 
jury-waived cases involving interests in land (other than cases in- 
volving specific performance of land contracts) to transfer the 
matters to the Land Court for trial.?7 


The enactment of workmen’s compensation legislation in 19117 
eliminated a substantial amount of litigation from the courts and 
the abolition of substantially all civil appeals from the district courts 
for a trial de novo in the Superior Court?® has been an important 
limiting factor on Superior Court volume. 


15 G.S. (1860) c. 112, s. 6; c. 114, ss. 3 and 4. 

16 St. 1880, c. 28. 

17 St. 1905, c. 263. 

18 St. 1883, c. 228, now embodied in G.L. c. 214. See Leo A. Reed, “Equity Plead- 
ing and Practice,” Boston (1952), ss. 7 and 10. 

19 St. 1922, c. 582, s. 1, now G.L. c. 214, s. 32. 

20 St. 1879, c. 255, s. 1, now G.L. c. 212, s. 3. 

21 G.L. c. 185, s. 15. 

22 G.L. c. 215, s. 16. 

28 G.L. c. 218, s. 1A. 

24 St. 1922, c. 582, s.1. This act was entitled “An Act to Relieve the Congested 
Condition of the Dockets in the Supreme Judicial and Superior Courts.” Other 
provisions of the Act are discussed elsewhere in this essay. See notes 13, 19 
supra and notes 36 and 37 infra. The Superior Court was first given divorce and 
annullment jurisdiction by St. 1887, c. 332. See John F. Lombard, “Marriage and 
Divorce Laws of Massachusetts,” Boston (1949), s. 461(b). 

25 G.L. c. 215, s. 6. See Lucier v. Williams, 323 Mass. 458, 459. 

26 G.L. c. 185, s. 1(k) (1) (m). 

27 St. 1935, c. 229, now G.L. c. 212, s. 26A. 

28 St. 1911, c. 751, now G.L. c. 152. 

29 See infra note 36. 
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B 
An Important Aspect of the Civil Business of the Superior Court 


Superior Court statistics have been regularly available each year 
since 1906.29 Until 1938 the figures, without further breakdown, 
showed only the number of jury, jury-waived, equity, divorce and 
criminal cases which had been entered, tried, otherwise disposed of, 
or pending at the beginning and at the end of the court-year.*! Be- 
ginning in 1938, however, Superior Court statistical control was 
transferred from the State Secretary to the Judicial Council, and the 
figures then became more detailed. All law statistics were further 
classified as “contract”, “motor tort”, “other torts” and “all others.” 
Today there is, therefore, a considerable body of significant data. 

Motor tort cases make up a sizeable part of the figures. Although 
the accumulation of such cases is a matter of common knowledge, 
their actual number is perhaps not fully realized. Recent statistics 
give the following picture: 


Motor Torts and Original Entries 


No. of No. of 
original entries motor torts Motor Tort 
Year in Superior Court among original entries Percentage 
1949 20,276 12,068 59% 
1950 20,475 12,153 59% 
1951 20,765 12,307 59% 
1952 23,399 14,394 61% 
Motor Torts and Jury Trials 
No. of No. of Motor Tort Motor Tort 
Year Jury Trials Jury Trials Percentage 
1949 2,174 1,364 63% 
1950 3,728 2,291 61% 
1951 3,266 2,140 66% 
1952 2,059 1,222 59% 


30 Stat. 1905, c. 321, s. 1 directed the clerks of courts of the several counties and 
the Suffolk County civil clerk to submit annually to the state secretary, as of the 
year ending June 30th, figures showing the number of jury cases, jury-waived 
and equity cases pending at the beginning of the year, the number of entries and 
of trials of each such class of case, the number of each disposed of by agreement 
or by court order and the number of each untried at the year’s end and the num- 
ber of days the court sat for each class of case. St. 1924, c. 181 added divorce and 
criminal data and brought the clerk for criminal business of Suffolk County 
within its scope. St. 1927, c. 64 revised the item of cases “untried” at the end of 
a court-year to “cases pending” at that time. St. 1928, c. 163 scrapped the provi- 
sions dealing with the particular content of the reports and directed the state 
secretary, with the concurrence of the Chief Justice of the Superior Court, to 
determine the particular data to be submitted. St. 1936, c. 31, s. 3 transferred 
this authority to the Judicial Council. The provisions are now contained in 
G.L. c. 221, s. 24. District Court statistics are compiled by the Administrative 
Committee of the District Courts under G.L. c. 218, s. 43A. 


31 June 30th. 
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Although the Superior statistics do not directly give the period 
of trial waiting-time for these or for any other cases, an examina- 
tion of the successive annual figures of the number of cases pending 
at the beginning of the year, of new entries and of cases disposed 
of during the year shows in a striking way that the Court in any 
one year is signally unable to dispose of as many cases as are an- 
nually entered.3* Common knowledge, moreover, fills and enlarges 
the statistical gap and tells us that the actual incapacity is acute in 
jury cases and particularly so in the more populous counties. 

Of particular interest is the size of plaintiff’s verdicts in motor 
tort jury cases. The Judicial Council figures for 1949 through 1952 
show the following: 

Number of Number of 
Number of suchcases suchcases Number of 


Number such cases in which in which such cases 
of motor in which theverdict theverdict in which 
tort jury the verdict was be- was be- the verdict 
verdicts for was less tween $200 tween $500 was greater 
Year plaintiff than$200 and$500 and$1000 than $1000 
1949 663 99 160 141 263 
1950 710 96 169 149 296 
1951 632 59 129 151 293 


1952 625 86 119 144 276 


82 The Judicial Council figures for the past five years present the following 
picture: 


Number of civil Number of new Number of 

cases undisposed civil cases civil cases 

of at beginning entered during finally 
Year of year the year disposed of 
1948 36,257 28,840 23,145 
1949 . 40,270 29,955 23,832 
1950 . 42,652 30,115 25,979 
1951 51,388 30,056 25,614 
1952 56,318 31,587 27,990 


Compare the statistics published each year by the Director of the Administra- 
tive Office of the United States Courts. Table C5 of each report gives figures for 
each federal district showing the interval between the entry of a case and its 
disposition. The reports also contain data on the ages of pending cases. “The 
federal statistical organization is geared to give the most complete statistical 
information of any existing system.” Will Shafroth, “Judicial Statistics,” 1950 
Wisconsin Law Review, pp. 606, 607. Massachusetts judicial statistics are among 
the best and most complete of the state compilations. Arthur T. Vanderbilt, 
“Minimum Standards of Judicial Administration,” New York (1949) pp. 74, 82. 


33 Competent observers have, from time to time, estimated the amount of delay. 
In 1925 the Suffolk County waiting-time on the general jury list was two years 
and five months. Other populous counties were similarly behind. First Report 
of Judicial Council, p. 13. In 1929 the Suffolk County general jury list was two 
years and three and a half months in arrears. Fifth Report of Judicial Council, 
p. 9. In 1932 the delay on the Suffolk County jury list had increased to three 
and a half years and was over two years in parts of Worcester, Essex and Middle- 
sex Counties. Eighth Report of the Judicial Council, p. 10. That was probably 
the high-water mark. The delay is presently believed to be at least two years 
on the Suffolk jury list. The jury list in other busy courts is still considerably 
congested. The best immediate evidence is the holding of the competition for 
which this essay is written! 
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A glance at these figures shows that over half the plaintiffs’ motor 
tort verdicts amount to less than $1000 each. Are we using a derrick 
to lift pins ?*+4 

C 
Superior Court Litigation and the District Courts 

Enlarging the jurisdiction of the district courts, reducing ap- 
peals from them to the Superior Court and giving the district courts 
exclusive original jurisdiction in motor tort cases have all helped 
to control the volume of Superior Court business. In 1912 appeals 
from the Boston Municipal Court to the Superior Court were abol- 
ished in practically all civil cases and objectionable second trials de 
novo were thereby eliminated.®® In 1922 such appeals from all dis- 
trict courts were scrapped.** In 1929 all limitations on jurisdictional 
amounts on district court civil cases were lifted.3* Cases which had 
previously been brought in the Superior Court because of district 
court jurisdictional ceilings were now eligible for district court trial. 

Probably the most ambitious legislation utilizing the district 
courts as a valve for control of Superior Court litigation was the 
Fielding Act of 1934. Resting on the rule that our state-granted 
constitutional right to jury trial is not impaired if a right of re- 
moval from a district court to the Superior Court is permitted,** 
this legislation gave the district courts exclusive original jurisdic- 
tion over all motor torts and permitted either the plaintiff or the 
defendant to remove the case to the Superior Court.*® 

The Fielding Act became mere history, however, before it even 
reached its tenth birthday. Following a recommendation of a ma- 
jority of the Judicial Council in 1942, the legislature repealed the 
Act in 1948.41 Referring to a substantial increase in removed motor 


34 Boston Chamber of Commerce, “Report of the Committee on Judicial Pro- 
cedure,” (1935) supra, note 10, p. 9. 

35 St. 1912, c. 649, s. 2 and 3 eliminated appeals in all civil cases which might 
have been begun in the Superior Court. St. 1921, c. 486, s. 36 made the act 
inapplicable to summary process proceedings. 

36 St. 1922, c. 532, s. 8. The provisions of this act and of the acts referred to in 
footnote 35 are now contained in G.L. c. 231, ss. 103 and 104. 

37 St. 1929, c. 316, s. 1. This legislation was recommended by the Judicial Coun- 
cil in its First Report at p. 47 and in its Fourth Report at p. 47. In 1921 
the Boston Municipal Court had a jurisdictional limit of $2,000 and the district 
courts had a limit of $1,000. G.L. (1921 Ed.) c. 218, s. 19. St. 1922, c. 532, s.12A 
increased the limit to $3,000 for all. St. 1924, c. 57, s. 1 raised the Boston Muni- 
cipal Court ceiling to $5,000. 

38H. K. Webster Company v. Mann, 269 Mass. 381, 385. 

39 St. 1934, c. 387, “. . . the means adopted to reduce the number of cases that 
were being brought in the Superior Court and thus permit the more expeditious 
dispatch of business by that Court.” Blair v. Boston Elevated Railway Company, 
310 Mass. 1, 3, 4. 

40 Eighteenth Report, p. 32. 

41 St. 1943, c. 296, s. 2. 
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torts during the period of the Act’s operation, the Judicial Council 
majority argued that the legislation had failed to accomplish its 
purpose. The minority, on the other hand, took issue with this con- 
clusion and argued that the figures showed that the results were 
favorable. 

As another cycle of ten years, or perhaps only a half-cycle, com- 
pletes its rotation, a majority of the Judicial Council has recom- 
mended the Fielding Act’s re-enactment. In its annual report for 
195242 the Council candidly confesses error in its earlier sugges- 
tion that the legislation be repealed and asks the legislature to do 
likewise. It is believed that the recommendation is sound, that the 
Fielding Act had considerable merit, and that it reduced Superior 
Court motor torts in no small measure. It should be restored to the 
statute books. Perhaps this time it will cease to resemble a legal 
comet and will remain with us at least beyond another tenth anni- 
versary unless, of course, we sooner discover newer and brighter 
clusters of light. 

Other district court potentialities are available as Superior Court 
by-passes. Conferring equity jurisdiction on the district courts 
would be of help, particularly in connection with bills to reach and 
apply. In 1927* the Judicial Council recommended such a grant of 
limited equity jurisdiction. The proposal is sound and should be 
adopted. In our post-Eldonian age we should not treat equitable 
remedies as too elegant to be handled by the supposedly burly hands 
of the district court judges. 

As an alternative, much of the Superior Court’s equity business 
which is made up of bills to reach and apply might be reduced 
if the scope of trustee process were enlarged. Many suits which 
are brought in the Superior Court as bills to reach and apply could 
just as effectively be brought in a district court if the claim sought 
to be attached in equity were reachable at law by a trustee writ. 
For example, there appears to be no sound reason for retaining the 
broad limitation which now prevents use of a trustee writ to reach 
claims not “due absolutely and without any contingency.’*4 An 
exception to this restriction was made over a century ago,*® when 
property in the hands of an executor or administrator was subject 
to trustee process even though not absolutely and unconditionally 
due an heir or legatee.4® Other exceptions are certainly in order 
and perhaps further study may suggest that the entire limitation 
should be repealed. 

Basic, however, to any program of construction of by-passes, 
under-passes or over-passes to divert litigation from the Superior 


42 Twenty-eighth Report, p. 15. 

48 Third Report, p. 28. 

44 G.L. c. 246, s. 32, Fourth. 

# R.S. (1836), c. 109, s. 62, now G.L. c. 246, s. 21, 
46 Wheeler v. Bowen, 20 Pick, 563. 
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Court to the district courts should be the realization that no plan 
will be successful unless the bar and the public are both satisfied 
that the routes thus made available are not only speedy but safe as 
well. That is, the district courts must have the capacity to win 
and hold the confidence of those who would use them. Without 
that capacity the district courts will not be used, or will merely 
be skipped through if parties must, in the first instance, enter the 
judicial system through their lanes. Attention should therefore be 
given to the enactment of legislation aimed at improving the or- 
ganization of the district courts. This essay is not the place to 
outline any particular legislative plan. The relationship of the 
district court problem to Superior Court congestion is, however, 
intended to be emphasized. 


III 


Control of the Volume of Litigation by Regulating Venue 


Since venue requirements control the eligibility of a case for trial 
in a particular county or other territorial area, attempts have been 
made from time to time to use venue as a means of shifting the 
geographical distribution of litigation. Thus in 1904 when all 
Superior Court transitory actions could be brought in the county 
where either the plaintiff or defendant resided or had his usual 
place of business,** it was found that Suffolk County was burdened 
with negligence actions against Suffolk County defendants. To 
relieve this load legislation was passed limiting the venue of such 
cases to the county where the plaintiff lived or had his usual place 
of business or where the tort took place.*® “Its manifest design’, 
the Supreme Judicial Court recognized, “was to diminish the num- 
ber of trials which theretofore could be had in Suffolk County .. .”’49 
The act also applied to the district courts. 

The effect of the 1904 legislation was, in some instances, to 
require district court defendants to defend in district courts at in- 
convenient forums. To remedy this condition legislation was 
passed in 192359 providing that the 1904 Act was not to apply to 
the district courts. This meant that the residence or place of busi- 
ness of the defendant in district court actions brought by common 
writ would thus control venue. It could be expected that this amend- 
ment would cause plaintiffs to resort to the Superior Court in their 
own counties when the district court venue was found to be inconven- 
ient. That this result followed is apparent from a recommendation of 
the Judicial Council in 19325! that district court venue be enlarged to 
permit an action by common writ to be brought in any district 


47 R.L. (1902), c. 167, s. 1. 

48 St. 1904, c. 320. 

49 Hanley v. Eastern Steamship Corp., 221 Mass. 125, 132. 
50 St. 1923, c. 111. 

51 Eighth Report, p. 36, 
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court in the county where the defendant lived or had his usual place 
of business. 

The Fielding Act of 1934°* then enlarged the district courts’ 
venue by providing that although all motor tort actions must be 
started in a district court, such actions could, nevertheless, be brought 
in any district court in the judicial district within which one of the 
parties lived or in any district court the judicial district of which 
adjoined or was in the same county as the judicial district in which 
the defendant lived or had usual place of business.** 

When the Fielding Act was repealed in 1943,54 its venue provi- 
sions were nevertheless retained for motor torts, ** perhaps in the 
hope that the affording of a forum more nearly satisfactory to the 
parties than the pre-Fielding Act provisions allowed would attract 
motor tort litigation to the district courts even though not required 
to be started there. 

How effective the enlarging of district court venue has been in 
enabling the district courts to draw litigation to the district courts 
which would otherwise be brought in the Superior Court cannot be 
determined with any degree of accuracy. It appears, however, to 
be a useful technique, although admittedly one of only modest 
possibilities. The Judicial Council, in any event, in its 1951 and 
1952 Reports recommended the further use of this method by 
making the motor tort venue provisions of the district courts appli- 
cable to all tort actions and to contract cases as well.5* The sugges- 
tion seems thoroughly sound and should be adopted. Although 
certainly not a panacea, this method of improving the district court 
by-passes will, in all likelihood, help relieve the Superior Court 
strain. 


IV 


The Jury 


Elimination of delay, or at least its reduction, requires examina- 
tion of the jury system. Although this essay is not intended to 
include a study of the jury, as a legal institution, consideration of 
the problem of delay can hardly avoid grappling with it. There 
being a definite relationship between the jury and legal delay, any 
discussion of that relationship requires certain assumptions to be 
made about the jury’s value since the merit of any suggested jury 
restriction designed to reduce delay must be weighed against the 
value which we place on the existence of an unfettered jury in our 
legal system. 





52 St. 1934, c. 387. 

58 If either party lived in Suffolk County, the action could be brought in the 
Boston Municipal Court. 

54 St. 1943, c. 296, s. 2. 

55 Now G.L. c. 223, s. 2. 


56 Twenty-Seventh Report, pp. 34-35; Twenty-Eighth Report, p. 21. 
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A 
The Jury in Civil Litigation 

A litigant before any tribunal, whether it be a judge alone or a 
judge sitting with a jury, has a right, but no greater right, than 
to have his controversy decided according to the law and the evi- 
dence. Since a party can enjoy no greater legal rights before a 
jury than before a judge alone, why, therefore, we ask, does he claim 
a jury trial? One of the answers may be the existence of a residual 
uneasiness over the powers of a lone magistrate. Some of the 
other answers are more obvious and they scarcely reflect credit 
on the bar. Indeed, they suggest a disaffection of certain members 
of the legal profession from the principles which they are supposed 
to guard. Jury claims for the purpose of evoking prejudices, undue 
sympathy or confusion are altogether too frequent. Defendants’ 
jury claims for the purpose of imbedding a case in the Superior 
Court docket for two or more years represent a deviation from the 
grand avenues of justice to the shabby back streets of delay. 

The value of a jury trial in tort and commercial litigation where 
no element of personal honor, reputation or sensitivity is involved 
is certainly questionable. Where such an element is present, it may 
be desirable to have the issues tried to a jury rather than to a judge 
alone since the opinion of the community on such matters might be 
represented more adequately by twelve members of the public rather 
than by the judgment of one man. But in motor tort litigation, and 
in most other negligence litigation as well, and in the usual type 
of commercial controversy no such considerations are present. 

What is often involved, however, in negligence litigation (and 
to this extent, strictures against our professional disaffection might 
be modified) is a hope on the part of plaintiffs’ attorneys that a 
jury will perform its historic safety-valve function and will relax 
the rules that liability must be based on fault and that the plain- 
tiff’s contributory negligence, however slight, will bar his success. 
The hope appears to be that jury-fashioned rules of absolute lia- 
bility or, at least, comparative negligence will be substituted, espe- 
cially where the defendant, as the jury knows, in motor tort matters 
is covered by insurance.5? How much more candid, however, would 
it not be to face the problems of liability without fault and con- 
tributory negligence directly and to consider the desirability of sub- 
stituting rules of absolute liability or comparative negligence as the 
law of the land for judges and juries alike !58 


57 See Charles E. Wyzanski, Jr., “A Trial Judge’s Freedom and Responsibility,” 
65 Harvard Law Review, 1281, 1285. 

53 See Hubert S. Lipscomb, “Comparative Negligence,’ 
Journal, September, 1951, p. 667. 


’ 


The Insurance Law 
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B 


The Jury and Delay 


There is some statistical evidence that jury trials take longer to 
try than trials before a judge alone.®® That this should be so is only 
to be expected. Apart from the time consumed in the empanelling 
of the jury and instructing it on the law, additional time is taken 
up in overelaboration, reiteration and explanation of evidence which 
would require far less emphasis and enlargement if presented only 
to a judge. 


C 


Regulation of the Right to Jury Trial 


Massachusetts has, from time to time, recognized that an un- 
fettered right to jury trial is not always wise and is not required 
by our state constitution. Until 1857 all actions at law in our 
Commonwealth were tried to a jury.“ In that year legislation was 
passed permitting waiver of jury trial upon the consent of all 
parties.*1 In 1874 a statute provided that failure to claim a jury 
trial within a prescribed time operated as a waiver.®2 Other re- 
strictions have been imposed from time to time. In torts covered 
by workmen’s compensation an employee’s failure to reserve his 
common law rights on entering into an employment is a waiver of 
such rights and the right to jury trial.*8 Failure to comply sea- 
sonably with the requirements governing removal of cases from a 
district court to the Superior Court is a waiver of the right of 
removal and thus a waiver of the right to jury trial.** The test in 
all cases is one of reasonableness in the light of the dominant pur- 
pose of the constitutional jury provision, namely, the right to have 
disputed issues of fact tried to twelve of one’s peers.® 


59 See the statistics of the Director of the Administrative Office of the United 
States Courts which show that in 1949 87.9% of all non-jury trials, as against 
64.5% of all jury trials, were completed in two days; that in 1948 the percentages 
were 87.3% and 64.2%; that in 1947 the percentages were 90.6% and 68.8%. 
See the similar data collected on the courts in Wayne County, Michigan in Edson 
R. Sunderland, “Problems Connected with the Operation of a State Court Sys- 
tem,” 1950 Wisconsin Law Review, pp. 585, 601. Trial time of jury cases averaged 
2.8 days whereas in judge-tried cases the time was 1.7 days. Jury cases thus took 
60% longer in the Michigan study. 


69 Note to Rule 44, Superior Court Rules (Annotated) 1932. 
61 St. 1857, c. 267, s. 1. 


62 St. 1874, c. 248, s. 1. This statute was held to be constitutional in Foster v. 
Morse, 132 Mass. 354 and Bailey v. Joy, 132 Mass. 356. 


83 Young v. Duncan, 218 Mass. 346, 353. 
6 H. K. Webster Company v. Mann, 269 Mass. 381. 
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In Massachusetts we have had proposals from time to time to 
reduce the number of jury trials, particularly in motor tort litiga- 
tion.66 The Fielding Act of 1934 removing original jurisdiction 
of motor torts from the Superior Court has already been noted. 
Another proposal has suggested the imposition of a jury fee and 
was made by the Judicial Council in 1932 and has been repeated in 
1950 and 1952.68 The proposal is thoroughly sound, fair and con- 
stitutional and should be adopted. “Neither the right to litigate 
in general, nor the right to litigate with the aid of a jury, is guaran- 
teed by the Constitution to be without cost to the litigant.’ A 
jury fee was charged in Massachusetts from 1805 to 1836.7 A 
requirement that a party removing a case from a district court to 
the Superior Court must pay a Superior Court entry fee has been 
held to be a reasonable requirement.?!_ In nearly every state where 
jury fees have been imposed such fees have been held to be con- 
stitutional.?2 

There is good reason to believe that a jury fee will, in some meas- 
ure, reduce the number of jury cases. In 1927 the imposition of a 
jury fee in New York reduced jury issues by 75%. Certainly a 
reasonable fee—not in excess of $25—should serve as a deterrent 
to excessive jury claims. Reliance on jury fees as a means of re- 


6 Farnham v. Lenox Motor Car Company, 229 Mass. 478, 481; Bothwell v. 
Boston Elevated Railway Company, 215 Mass. 467, 476. See the enumeration of 
the restrictions on jury trial collected in Fratantonio v. The Atlantic Refining 
Company, 297 Mass. 21, 22, 23. A compilation of cases on jury restrictions is 
contained in Commonwealth v. Bellino, 320 Mass. 635, 641. The Sixth and 
Seventh Amendments to the federal Constitution relating to guarantees of jury 
trials in criminal and in certain civil cases are not limitations on the states and 
are not picked up by the due process clause of the Fourteenth Amendment. The 
due process clause guarantees only a fair trial and this can be had before a 
judge alone as well as before a judge and jury. See Fay v. New York, 332 U. S. 
261, 288 and cases cited. 

66 It might be of interest to note that in England jury trials, as of right, have 
not been available in most civil matters for almost twenty years. Today jury 
trial, as of right, in England is limited to the following cases: defamation. 
malicious prosecution, false imprisonment and seduction. Lord Chorley, “Pro- 
cedural Reform in England,” an essay in “David Dudley Field Centenary 
Essays,” New York (1949) pp. 98, 107. The governing English statute is 23 and 
24 Geo. 5, c. 36, s. 6; 18 Halsbury’s Statutes of England (2d ed.) p. 522. Fora 
history of recent developments in trial by jury in England see Hope v. Great 
Western Railway Company, [1937] 2 K.B. 130, 136. 

87 Supra, nete 52. 


88 Eighth Report, p. 18; Twenty-Sixth Report, p. 7; Twenty-Eighth Report, 
p. 14, 


69 Henry T. Lummus, “Civil Juries and the Law’s Delay,” 12 Boston University 
Law Review, pp. 487, 493. 


70 Fourth Report of the Judicial Council, pp. 24, 25. 
71H. K. Webster Company v. Mann, 269 Mass. 381. 
72 See cases collected in 32 A.L.R. 865. 

73 Fourth Report of Judicial Council, p. 24. 
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ducing the number of jury trials must be tempered, of course, by 
the realization that this device is a palliative only, that it falls 
short of meeting the roots of the problem, that parties of limited 
means should not be handicapped, by virtue of their economic status, 
in obtaining a jury’s determination of their grievances and de- 
fenses and that delay generally runs in favor of the party with 
the long purse.7* Yet reasonable limitations on extravagant jury 
claims are certainly proper. Today we are greatly burdened by 
such extravagance and a jury fee is a fair means of relieving it. 

If a jury fee should be imposed, the addition of an increased entry 
fee in the Superior Court, a further restriction on resort to the 
Superior Court, which has occasionally been recommended, might 
well be tabled. Yet one or the other of the proposals should defi- 
nitely be adopted. 

Other recommendations seeking to limit resort to the Superior 
Court and to jury trial involve the employment of our compulsory 
motor vehicle liability statute as a deflector. In 1928, and again in 
1932 and 1933, the Judicial Council recommended that the compul- 
sory insurance law be amended so that the required insurance cover 
only such liability as was adjudged, if at all, in a district court 
action.76 The Judicial Council argued that resort to compulsory 
insurance by a successful plaintiff is solely a matter of legislative 
grace and may be withdrawn at will. To the writer of this essay, 
at least, there is some doubt as to the correctness of this position. 
The proposal suggests serious questions of the imposition of an 
unconstitutional condition on a plaintiff’s resort to a right which 
admittedly could be withdrawn in its entirety but perhaps cannot be 
qualified by requiring the waiver of a constitutional right as a con- 
dition of its enjoyment.77 Be that as it may, the entire proposal 
seems to exact a hard bargain as barter for a waiver of jury trial. 


D 


The Trial Judge’s Control of the Jury 


Trial by jury as conducted in most of our state courts today is 
in many respects a headless institution. A judge, it is true, pre- 
sides, or at least sits, during the proceedings but his historic role 





74 William H. Taft, “The Delays of the Law,” 18 Yale Law Journal, pp. 28, 33. 

75 The Judicial Council recommended such an increase in its reports for 1926, 
1930 and 1932. See Second Report, p. 54 ($15 recommended); Sixth Report, p. 
11; Eighth Report, p. 18. In 1950 the entry fee was increased from $3 to $5. 
St. 1950, c. 119, s. 2 (now G.L. 262, s. 4). 

76 Fourth Report of Judicial Council, p. 15; Eighth Report, p. 19; Ninth Re- 
port, p. 19. 

77 See Robert L. Hale, “Unconstitutional Conditions and Constitutional Rights,” 
35 Columbia Law Review, p. 321. 
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as “‘the governor of the trial”?® and an administrator of justice has 
been shrunk to that of a mute umpire. His court is an arena where 
the members of a jury dispose of claims and property without his 
expert and impartial assistance in analyzing and evaluating the 
evidence. Sound judicial administration involves more than a judge 
instructing the jury on the law. It means that the judge should 
give the jury the benefit of his own analysis of the facts as well.7® 


Such was a judge’s function at the time of the adoption of our 
state constitution in 1780.8° Not until 1860, as part of a nineteenth 
century movement asserting legislative hegemony, ®! did we change 
his original status. In that year the legislature passed a statute,§? 
which still remains on our books,®* reading as follows: “The courts 
shall not charge juries with respect to matters of fact, but they may 
state the testimony and the law.” 


The eminent James B. Thayer commented on the departure of 
this legislation, and of the legislative movement of which it was a 
part, from its historic roots by saying, 


“It is not too much to say of any period, in all English history, 
that it is impossible to conceive of trial by jury as existing there 
in a form which would withhold from the jury the assistance of 
the court in dealing with the facts. Trial by jury, in such a form 
as that, is not trial by jury in any historic sense of the words.”* 


We invest our judges with great responsibilities. Should we 
not permit these responsibilities to be exercised fully and effec- 
tively? The right to comment on the evidence is an important aspect 
of the true judicial function. Recognition of that right will make 
trials more efficient and enable verdicts more nearly to speak the 
truth. Moreover, the participation of the judge in the conduct 
of a jury trial will probably induce some litigants to consent to 
trial by a judge alone when their opportunity to abuse their right 
to jury trial is thus diminished. Congestion in the Superior Court 
jury list will thereby be relieved. 


78 Quercia v. United States, 289 U.S. 466, 469. 

79 Roscoe Pound, “Some Principles of Procedural Reform,” 4 Illinois Law 
Review, pp. 388, 397; Edson R. Sunderland, “The Inefficiency of the American 
Jury,” 13 Michigan Law Review, pp. 302, 307; Austin W. Scott, “Trial By Jury 
and The Reform of Civil Procedure,” 31 Harvard Law Review, pp. 669, 680; 
Boston Chamber of Commerce, “Report of the Committee on Judicial Procedure,” 
(1935), supra, note 10. 

80 See articles cited in note 79. 

81 See Roscoe Pound, supra, note 79 and also his classic article, “The Causes of 
Popular Dissatisfaction with the Administration of Justice,” 29 American Bar 
Association Reports, p. 395. 

82 G.S. (1860), c. 115, s. 5. 

83 G.L. c. 231, s. 81. 


84 James B. Thayer, “Preliminary Treatise on Evidence at Common Law,” 
Boston (1898), p. 188, n. 2. 
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Vv 


The Problem of Trial 


“We could abolish the jury system completely in civil cases . 
and the problem of trial would. still remain.”®® In impr.ved trial 
and pre-trial methods and in more efficient judicial admin: stration 
lie the greatest opportunities for reducing delay. 


A 
Discovery Procedures 


Opportunity for each party to make pre-trial dis:overy of the 
other’s case is essential to the efficient and fair con iuct of a trial. 
By eliminating the need for proof of undisputed facts, by identifying 
and isolating the true issues and by adducing the evi lence in their 
support, pre-trial discovery can eliminate trials in the dark and 
thus substantially reduce the length of litigation. By making 
possible a more intelligent evaluation of the merits of a controversy, 
pre-trial discovery also promotes early settlement of cases. 

In Massachusetts our armory of discovery is somewhat ancient 
and consists mainly of a slow, cumbersome and rusty equipment. The 
principal weapon is an old firelock, the written interrogatory. The 
interrogated party can generally avoid its slow and awkward aim 
by seeking cover behind a well-placed bunker in his lawyer’s office. 

We have a limited statutory procedure for inspection of docu- 
ments** and we still employ the cumbersome bill in equity for dis- 
covery.8* We lack provisions for pre-trial ora] examination oi 
parties and witnesses. 

The federal district courts’ discovery procedures*®® provide a sys- 
tem after which we might well pattern our own practice. The 
Judicial Council has currently recommended the adoption of so 
much of the federal procedures as relate to pre-trial oral examina- 
tion of parties. The Council makes no recommendation as to exami- 
nation of witnesses. 

The Council’s recommendation should be adopted. It is believed 
that oral pre-trial examination in the federal courts has justified 
the claims made for it and might well be emulated. Whether only 
parties, as distinguished from witnesses, should be examined is a 
matter of some moment but action on it may perhaps be deferred 
for the present until we see what our experience will be with oral 
examination of the parties only. 


85 Sidney P. Simpson, “The Problem of Trial” in David Dudley Field Centenary 
Essays, New York (1949) pp. 141, 148. 


86 G.L. c. 231, s. 68. The documents must be referred to in the pleadings. 

87 Owens-Illinois Glass Company v. Bresnahan, 322 Mass. 629. 

88 Federal Rules of Civil Procedure, Rules 26 through 37. 

89 Twenty-Seventh Report, p. 21; Twenty-Eighth Report, p. 14. In its Ninth 


Report in 1933 at p. 22 the Judicial Council recommended that oral pre-trial 
examination should include witnesses as well as parties. 
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B 


The Pre-Trial Conference 


“The pre-trial conference is potentially the most effective instru- 
ment for shortening, simplifying and cheapening civil litigation 
that has has ever been devised.” 

First used in Michigan in 1929°! and next employed with great 
success in our Suffolk Superior Court in 1935%?, it has since become 
the most valuable procedural tool of courts in at least twenty-seven 
other states®* and of the federal district courts®** as well. Our Su- 
preme Judicial Court has recognized its value and has encouraged 
its use.% 

The extension of the pre-trial conference reflects a movement 
away from ancient modes of pleading and trial. It may also prove 
to be part of a movement restoring state-court judges to their his- 
toric roles as governors of the trial. 

A special merit of pre-trial conferences is their ability to pene- 
trate the fog overhanging our methods of ex parte pleading. By 
identifying and isolating the true matters at issue the pre-trial con- 
ference marks the channel for a case to follow and thereby simpli- 
fies the entire conduct of a trial. 

Time, trouble and expense otherwise required to prove undis- 
puted facts, documents, photographs and records are also eliminated 
by the pre-trial conference. By agreeing to the identification 
and authentication of particular instruments and objects and by 
admitting uncontested facts, the parties can save considerable trial 
time and tedium without any prejudice to their rights. Moreover, 
an effective pre-trial conference can often, while the parties are 
still near shore, establish certain rules to aid the deep-water part 


90 Edson R. Sunderland, “Problems Connected with the Operation of a State 
Court System,” 1950 Wisconsin Law Review, pp. 585, 594. 

91 Harry D. Nims, “Pre-Trial,” (1950) New York, p. 3. 

82 Ibid, p. 3; Fanciullo v. B. G. & S. Theatre Corporation, 297 Mass. 44, 49. 
Articles describing the Massachusetts pre-trial procedure are the following: 
Louis S. Cox, “Pre-Trial and Conciliation Lists,” 99 Boston Bar Association 
Bulletin, p. 1; Wilfred D. Gray, “Pre-Trial Procedure in Suffolk County,” 107 
Boston Bar Association Bulletin, p. 5; Abraham E. Pinanski, “The Superior 
Court—Jury Pooling, Auditors, Pre-Trial,” 8 Law Society Journal, 120; John V. 
Sullivan, “Pre-Trial Procedure in The Superior Court of Massachusetts in 
Boston,” contained in Nims, “Pre-Trial,” supra, note 91 at p. 29; Lispenard P. 
Phister, “The Massachusetts Pre-Trial and Auditor Systems,” “Third Annual 
Report of New York Judicial Council,” p. 232; “Pre-Trial Procedure Adopted 
for Boston,” 19 Journal of The American Judicature Society, p. 11; Massachu- 
setts Judicial Council Reports, as follows: Nineteenth at p. 47, Twentieth at p. 
75, Twenty-First at p. 24, Twenty-Second at p. 99, and Twenty-Third at p. 67. 

%3 Arthur T. Vanderbilt, “Minimum Standards of Judicial Administration,” 
New York (1949) p. 208. 

% Federal Rules of Civil Procedure, Rule 16. 


% In Desmond v. Boston Elevated Railway, 319 Mass. 13 the court spoke of 
“the desirability of making pre-trials as effective as possible .. .” p. 16. 
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of the contest. For example, the number or types of experts or 
other witnesses to be called by the parties may be agreed upon at 
the conference. The trial on the merits is thereby expedited. 

Not the least important feature of the pre-trial conference is its 
capacity to bring about settlements. In this respect the pre-trial 
judge can assume his historic role of an administrator of justice 
and seek to initiate compromise and reconcile differences. The 
disposition of cases at, or shortly after, the pre-trial conference 
has been notable. 

Although Massachusetts has pioneered in the pre-trial conference, 
other courts are also in the vanguard. Some of these other courts 
have experimented with the pre-trial conference in ways that merit 
our careful study. Thus, in the United States District Court for 
the District of Oregon, successful use has been made of the tech- 
nique of successive pre-trial conferences.®* The first conference is 
held shortly after the case is entered and the guide lines for the 
case are then laid down. Before the parties are put to the time and 
expense of making discovery of easily provable facts and documents, 
stipulations as to such matters are made. Issues are clarified and 
an entire ocean of interlocutory mist is lifted. By such early action 
settlements may be brought about at the beginning of the proceed- 
ings rather than two or more years later when the case is about to be 
reached for trial. In tort litigation, particularly, this type of pre- 
trial conference may prove fruitful. The matter is one which 
should be studied. Consideration should also be given to the use of 
pre-trial conferences in all cases rather than in jury cases alone as 
at present. 

Other possibilities for improvement of pre-trial methods lie 
in tightening up the requirements for preparation for the pre-trial 
conference. One of the weaknesses of our present method is the 
lack of definite rules governing the conduct of the conference. Ad- 
mittedly, the success of the pre-trial meeting depends in large part 
ou informality and flexibility. Yet such amenities should not serve 
merely as an umbrella for the unprepared. Thus in the United 
States District Court for the Southern District of New York the 
pre-trial rules require counsel to appear at the pre-trial call with 
written statements of what they expect to prove, written requests 
and offers for stipulation of facts, written statements of the types 
of experts to be called as witnesses, the details of damage claimed, 
all amendments to pleadings and all documents as to which stipu- 
lations of genuineness are to be requested.%7 


96 Report of The Committee on Pre-Trial Procedure to The Judicial Conference 
for the District of Columbia, 4 Fed. Rules Service, 1015, 1017. There is, how- 
ever, some evidence that an early pre-trial conference is not effective and that 
it is only the imminence of actual trial which can galvanize pre-trial proceedings. 
Moore, Federal Practice (2d Ed.) s. 16.08. 

98716 Federal Rules Service, 901, 904. The pre-trial rule of the Superior Court 
is Rule 57A. 
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In certain types of litigation, especially of a tort nature, it is 
true that answers to interrogatories often provide much of the 
information as to readily measurable damages and are made part 
of the pre-trial order. Yet study might, nevertheless, be given to the 
possibilities of more effective pr-trial conferences by the use of a 
more regularized procedure than we now employ. 

The foregoing suggestions for improved pre-trial procedures 
are presented more as lines for further study rather than as specific 
proposals. In as new and as dynamic a field as the pre-trial confer- 
ence where our own experience is still in the trial-and-error stage, 
we should not rest on our initial successes while those who started 
after us in other jurisdictions strive to pass us by. 


Cc 
Other Methods for Expediting Trials and Relieving the Docket 


i. 
Summary Judgment 


Summary judgment procedures promote the swift disposition of 
unmeritorious causes and defences before they have passed beyond 
the vestibules of the courts. In Massachusetts our summary judg- 
ment statute®® is limited to actions of contract on a debt or for a 
liquidated amount. Furthermore, a defendant can always insist on 
a trial regardless of the merits of his position. True, a speedy trial 
may, nevertheless, be available to the plaintiff but the rest of the 
docket suffers. 

The Judicial Council has recommended that the obstructionist 
right to claim a jury trial regardless of the merits of a defense be 
eliminated.9® The suggestion is certainly sound and should be 
adopted. No constitutional right will be impaired. 

Consideration might also be given to extending summary judg- 
ment procedures to all types of cases, to permitting their use on 
less than the entire case and to their employment against plaintiffs 
as well as in their favor. 


2 


Notices to Admit 
Notices to admit facts and documents can often render unneces- 
sary the use of formal proof at a trial. The Massachusetts statute 
is a useful tool but might be expanded beyond its present limits. 
The documents as to which an admission may be requested seem to 
be only such documents as it is claimed the opposing party ex- 


98 G.L. c. 231, s. 59B. 
99 Twenty-Sixth Report, p. 8; Twenty-Eighth Report, p. 30. 
100 Farnham v. Lenox Motor Car Company, 229 Mass. 478. 
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ecuted.1¢! A notice to admit the genuineness of any document, 
whether executed or prepared by the other party or anyone else, 
should be permitted!®? and the statute should be amended accord- 
ingly. 

The sanctions for an improper answer might also be extended, 
as in the Federal Rules of Civil Procedure, to require the 
delinquent party to pay not only the reasonable expense of proof 
of the fact or document in question, as is now the case, but a reason- 
able attorney’s fee as well. 


3 


Auditors 


To relieve the unprecedented congestion of the 1930’s, the Su- 
perior Court resorted to extensive use of auditors. Acting under 
G.L. ¢c. 221, s. 56, the Court regularly referred motor tort cases to 
auditors. This program was in effect from May, 19351% to Novem- 
ber, 194215 and worked with considerable success. It was, neverthe- 
less, an expensive makeshift. Auditors should be used only in excep- 
tional individual situations. Parties should, wherever possible, have 
the opportunity to try their cases, in the first instance, before the 
judges of the courts where they sue or defend. 


4 


Informal Trials 

A little used section of the General Laws!* provides for a speedy 
trial upon the waiver by both parties of the following: jury trial, 
the filing of interrogatories (except as allowed by the court), the 
rules of evidence and the right of appeal except on matters of 
substantive law. This section was enacted in 192917 upon the 
recommendation of the Judicial Council in 1928.1°° It seems to be 
seldom used. 

5 


Speedy Trials 


Special provision for speedy trial!°® merely rearranges the mass 
of cases crowded at the docket’s narrow gate but hardly relieves its 


101 G.L. c. 231, s. 69. 

102 See Federal Rules of Civil Procedure, Rule 36. 

103 Rule 37(c). 

104 Abraham E. Pinanski, “The Superior Court—Jury Pooling, Auditors, Pre- 
Trial,” 8 Law Society Journal, pp. 120, 122. 

105 Nineteenth Report of Judicial Council, p. 48. 

106 G.L. c. 231, s. 60A. 

107 St. 1929, c. 173, s. 1. 

108 Fourth Report, p. 22. 

109 See the cases entitled to speedy trial listed in the 1951 index to the Anno- 


tated Laws of Massachusetts, the Lawyers Co-Operative Publishing Company. 
p. 1218. 
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congestion. In fact, the cases which are not selected for advance- 
ment are further impacted in the vaults of the Superior Court by 
being deferred to the cases moved up for speedy disposition. Today 
in Suffolk County, particularly, the situation has become especially 
acute because of the large number of pending eminent domain cases 
arising out of new highway construction. All of these cases are 
entitled to speedy trial.1° 


6 


Regulation of Continuances 

Although we have a statute!!! and Superior Court rules!!? put- 
ting limitations on continuances, they are, in practice, extremely 
pliable. Among the major causes of delay are the occupational 
inertia of lawyers in preparing cases for trial and the granting of 
repeated continuances. 

It is believed that stricter limitations on continuances should 
be imposed, that a court’s obligation to give a party a hearing on 
disputed matters does not carry with it a further duty to burden 
its docket with stale litigation. Cases should be tried within a 
prescribed time unless exceptional cause be shown to the contrary. 
The recent efficient handling of the trial lists in the Suffolk County 
Superior Court by the justice assigned to that task should be a 
pattern for all to follow. 


7 


Arbitration and Conciliation 


The development of private arbitration is a matter of great cur- 
rent signincance. This essay is not intended to deal with this 
movement and its legal limitations except to make the rather obvi- 
ous comment that the growing favor of private arbitration is an 
expression of popular dissatisfaction with the courts, their methods 
and their delays. The business community can hardly be but dis- 
mayed at the many unbusinesslike procedures of our courts as 
compared to the rationalized practices of commerce and industry. 
If present inefficient court methods continue, we may some day 
find that we have driven litigation out of the courts and into 
private channels from which there will be no turning back. 

Under its 92nd rule the Superior Court has offered its facilities 
to implement private arbitration by providing for reference to a 
member of the Court as the arbitrator. The provision, however, 
seems to be but rarely used, particularly because it can be invoked 
only after the case has been entered in the Superior Court. But it 
is just that situation which parties who desire private arbitration 
are seeking to avoid. 








110 G.L. c. 79, s. 34. 
111 G.L. c. 231, s. 79. 


112 Rules 5, 33, 34, 35, 57 and 87. See note to Rule 57 in the 1932 edition of the 
Superior Court Rules (annotated). 
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Conciliation within the courts is always being carried on. There 
are times when a judge can be of greater service by acting as a con- 
ciliator than as an adjudicator. In Berkshire County, it might be 
noted, private conciliation in motor tort cases has been used with 
considerable success.!!* Yet, at best, conciliation is a palliative, 
for it fails to reach down to the roots of the situation. It should, 
of course, be encouraged. 


D 


Increasing the Number of Judges 


The increase in the membership of the Superior Court from ten 
members in 1859 to thirty-two members today has already been 
traced.44 This growth, no doubt, reflects enlargement of the juris- 
diction of the Court as well as the vast economic and social changes 
of the last century. Certainly, additional judges could relieve 
some of the work-load of the incumbents. The fundamental ques- 
tion, however, is how much relief can the mere addition of judges 
provide? 

It is believed that an enlarged judiciary without improved pro- 
cedure would make but a negligible dent on the congestion mass. 
Every reasonable effort should, therefore, first be made to relieve 
the Court’s congestion by elimination of inefficient procedural 
methods, imposition of jury fees and reallocation of jurisdiction. 
Without such effort—and unless such effort succeeds—additional 
judges will merely become new and helpless offerings to delay’s 
enormous appetite. 


As a temporary measure, however, legislation might be passed 
authorizing district court judges to sit in the Superior Court on 
motor tort cases. This method has been used in connection with 
misdemeanor trials in the Superior Court and has been held to be 
valid.145 The Judicial Council at one time recommended that it be 
extended to motor torts.116 


VI 
The Elimination Of Motor Tort Cases From The Courts 


Among the most controversial proposals in recent years aimed at 
reducing docket congestion has been in the automobile compensa- 
tion accident plan. Originally proposed in 1932 by a distinguished 


113 Walter J. Donovan, “A Berkshire Experiment in Conciliation in ‘Run of 
the Mine’ Motor Accident Cases,” 35 Massachusetts Law Quarterly (3) p. 31. 


114 Supra, note 13. 
115 Commonwealth v. Leach, 246 Mass. 464. 


116 Fourth Report, p. 19. 
> 
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voluntary committee, 117 the plan seeks to replace liability based on 
negligence in motor torts by a rule of liability without reference 
to fault. The proposal also calls for the transfer of motor tort liti- 
gation from the courts to an administrative commission. Damages 
similar to workmen’s compensation awards are proposed without 
provision for awards for pain and suffering. 

The plan rests on the proposition that the automobile has become 
an inescapable hazard of modern life and that the harm which it 
inflicts should be treated as a public loss for which the automobile- 
using community as a whole should pay. The plan also rests on the 
assumptions that negligence as a basis of tort liability and contribu- 
tory negligence as a bar to tort recovery are obsolete in theory and 
adventitious in practice. Although not phrased by a member of the 
committee, the following statement by an outstanding scholar well 
expresses these latter assumptions: 

“Much of the difficulty with judicial trials today lies in the 
nature of the issues which are presented.... In the present state 
of the substantive law of torts, the decision of automobile acci- 
dent cases (and indeed of most negligence cases) depends on the 
ascertainment of facts which cannot be ascertained and 
on the application to the fictitious state of facts thus 
constructed of a fictitious concept which neither judge 
nor jury wholly understand. It is all very well to call this the 
application of a legal standard, but what does this mean in prac- 
tice? It means merely that certain more or less incomprehensible 
words are said to the jury by the trial judge in his instructions, 
so that the jurors will feel that they are taking part in a serious 
business and are not acting merely as the human roulette wheel 
in a lottery. The notion of negligence as it is applied in most 
civil litigation today is, I submit, simply a legal fiction on a grand 
scale. The strange part of it is that it is a fiction which neither 
judges, jurors, the public, or most teachers of the law of torts 
suspect of being a fiction. Eliminate the need for the fiction, 
and most of the difficulties involved in the trial of negligence 
cases would disappear.”!!™ 
The Judicial Council has considered the commission plan and has 

disapproved it.¥8 A Joint Legislative Committee in New York 
has recently considered the plan and has announced its opposition.!!9 


117 The Committee to Study Compensation for Automobile Accidents. Its 
members included Arthur A. Ballantine, Charles E. Clark, Ogden L. Mills, 
Walter F. Dodd, William Draper Lewis, Henry W. Taft, Henry S. Drinker, Jr., 
and Bernard L. Schientag. Discussion of the report can be found in “Compensa- 
tion for Automobile Accidents: A Symposium,” 32 Columbia Law Review, p. 785. 

1178 Sidney P. Simpson, “The Problem of Trial” in the David Dudley Field 
Centenary Essays, New York (1949) pp. 141, 161. 

118 Kighth Report, p. 22. 

119New York State Joint Legislative Committee to Study the Problem of 
Unsatisfied Judgment Fund and Compulsory Insurance. A digest of its report is 
printed in the New York Times of February 16, 1953, at p. 12. 




















CONGESTION IN THE SUPERIOR COURT 119 


The opponents of the plan argue that the doctrine of negligence is 
still basic to liability, that the analogy to workmen’s compensation 
is unsound in that there is no antecedent continuous relationship 
between the injured and the injurer, that opportunities for fraud 
would be enormous under the compensation plan, and finally that 
the present judicial system can be expanded, if necessary, to handle 
the accumulation of motor tort business.12° 

We should not lightly concede that the courts are unable to clear 
their dockets. Recent accomplishments in New Jersey, for example, 
have been extraordinary. Although drastic measures are often the 
only way to correct unsound situations, resort to such means should 
ordinarily be had only where other correctives have failed. It is, 
therefore, submitted that we should first try to set the house of 
judicial procedure in order. Failing that, we may then have to 
consider more fully the suitability of the commission plan. 


VII 
The Rule-Making Power 


Any plan for improvement of our judicial procedure must be 
implemented by legislation or rules of court.!21_ Matters relating 
to jurisdiction or increase of the membership of the judiciary are 
clearly matters for the legislature. Venue matters probably fall in 
the same sphere. The shaping of procedure for the courts, however, 
is a matter which properly belongs in the hands of the courts them- 
selves rather than in the control of the legislature “. . . because the 
justices would be better able than the legislature to determine what 
would be most fit and convenient to the public.’’!22 

A vast quantity of literature exists on the power of courts to 
make their own rules. The arguments in favor of recognizing, or 
conferring, full rule-making power on the courts, apart from argu- 
ments resting on concepts of “inherent” judicial power, which 
provide little pragmatic help, are clear and convincing. The courts 
are more familiar with their procedural needs than the legislature 
and are able to give continuous, rather than intermittent, atten- 
tion to the methods necessary to meet them. Historically, at 
common law, courts always settled their own procedures without 
legislative intervention. True, it became necessary for the legis- 
latures to intervene in the nineteenth century to sweep away many 
elaborate court-contrived procedures. But legislative control has 





120 Possible constitutional questions are omitted from this discussion. 


121 See, for example, Austin W. Scott, “Progress of the Law, 1918-1919, Civil 
Procedure,” 33 Harvard Law Review, p. 236, Roscoe Pound, “The Rule-Making 
Power of the Courts,” 10 Journal of the American Judicature Society, p. 113; 
Edmund M. Morgan, “Judicial Regulation of Court Procedure,” 2 Minnesota Law 
Review, p. 81; Edson R. Sunderland, “Implementing the Rule-Making Power,” 
25 New York University Law Review, p. 27. See also the articles cited in The 
Massachusetts Superior Court Rules, 1932, annotated, p. 7. 


122 Thompson v. Hatch, 3 Pick. 512, 515. 
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proved to be officious and inelastic. Many of the procedures estab- 
lished by the legislatures have failed to stay responsive to the times 
and should be scrapped.!** This scrapping should be done by the 
judiciary, the professional group which is best qualified by train- 
ing and experience to determine wherein our present procedures 
have become inadequate. 

The amount of the rule-making power exercisable by courts 
varies considerably throughout the country.!*4 | In fourteen states 
complete rule-making power is vested in the courts and in nine 
additional states such complete power is entrusted for civil pro- 
ceedings only. In twelve states judicial procedure is regulated 
almost completely by statute. In other states, of which Massachu- 
setts is one, the regulation of judicial procedure is an intermixture 
of legislation and rules of court. In 1934 the rule-making power 
for the federal district courts was entrusted to the Supreme Court, 
subject to prior submission of the rules to Congress.125 


At no time has Massachusetts entrusted complete rule-making 
power to its courts. When the Supreme Judicial Court was created 
in 1782, the legislation establishing the court empowered its Jus- 
tices to establish certain regulations and “rules respecting modes 
of trial and the conduct of business, as the discretion of the same 
Court shall dictate. Provided always, that such rules and regula- 
tions be not repugnant to the laws of the Commonwealth.’’126 


In succeeding years practically all legislation on the rule-making 
power contained the same or a similar provision.!27 As equity 
powers, however, were added to the Supreme Judicial Court, the 
legislature, probably unfamiliar with equity procedure and satisfied 
that the Court was more competent to frame rules governing such 
practice, conferred rule-making power in equity without the usual 
qualification that the rules be not repugnant to the laws of the 
Commonwealth.!28 It has not been determined whether the absence 
of the qualification implied the grant of authority to make rules 
overriding procedural statutes. Presumably there were few, if 
any, statutes governing equity procedure to be overridden. By 1902, 
however, the compilers of the Revised Laws apparently felt that the 


123 The Field Code of 1848 in New York became extraordinarily complicated 
by the turn of the century. See Roscoe Pound, “David Dudley Field: An Ap- 
praisal” in the David Dudley Field Centenary Essays, supra, note 117a at pp. 
3, 10. 

124 See Arthur T. Vanderbilt, “Minimum Standards of Judicial Administration,” 
New York (1949) pp. 91, 94, 100. 


125 48 Stat. 1064, 28 U.S.C. (1948) s. 2072, as amended. 


126 St. 1782, c. 9, s. 4. The legislation passed at the same time establishing the 
Court of Common Pleas contained a similar grant and limitation. St. 1782, c. 
11, s. 3. 

127 R.S. (1836), c. 81, s. 10; R.S. (1836), c. 82, s. 37; G.S. (1860), c. 115, s. 4; 
P.S. (1882), c. 153, s. 4; R.L. (1902), c. 158, s. 3. 

128 St. 1859, c. 49; G.S. (1860), c. 113, s. 26. 





a AEN A 








CONGESTION IN THE SUPERIOR COURT 121 


broad authority had not been conferred, for in that year their 
revision of the laws moved the Supreme Judicial Court’s power to 
make rules over into the same section and subject to the same 
qualifications as governed the Court’s general power to make rules. 
Such power was limited to “cases not expressly provided for by 
law.’”129 So it has since remained. 

The rule-making authority of the Superior Court has been simi- 
larly although not too clearly circumscribed. The Superior Court 
has had the power to make rules if “not repugnant to the laws 
of the Commonwealth” (or, as an alternative limitation, “in cases 
not expressly provided for by law’) and not inconsistent with the 
rules of The Supreme Judicial Court! plus a power granted in 
1926151 to make its own equity rules. The power to formulate 
equity rules is not subject to any express qualifications. That the 
rules do not have to conform with those of the Supreme Judicial 
Court is clear.182. But whether they can override statutory law is 
certainly not apparent. The rule-making power of the higher court, 
The Supreme Judicial Court, is, however, so qualified !13% 

In addition to the entrusting of rule-making power in general 
to the courts, subject, of course, to the foregoing restrictions,!*4 a 
large number of statutes confers authority on the courts to issue 
rules on particular subjects. Thus, to name several of these subjects, 
there is power to determine the form of original writs,1*5 the form of 
executions!%6, the taking of depositions,!°7 the duties of court 
stenographers*8, declaratory judgments procedure!®®, and the re- 
porting of evidence in certiorari and mandamus matters!®. 

In small claims proceedings, moreover, there has been granted 
the power which all supporters of a more general rule-making au- 
thority would like to see granted in all matters. The authority 
given the district courts to formulate a small claims procedure 
includes power to establish a procedure which “may include the 
modification of any and all rules of pleading and practice, any- 


129 R.L. (1902) c. 158, s. 3; now G.L. ec. 218, s. 3. 


180 G.S. (1860) c. 115, s. 4; P.S. (1882) c. 153, s. 4; R.L. (1902) c. 158, s. 3; 
now G.L. c. 213, s. 3. 


181 St. 1926, c. 188, now G.L. ¢. 214, s. 6. 

132 Compare St. 1883, c. 223, s. 3. 

183 See note 130 supra. 

134 Other courts in the Commonwealth have been granted similar restricted 
rule-making powers. See G.L. c. 218, s. 43 (district courts); c. 218, s. 50 


(Boston Municipal Court); c. 185, s. 1 (Land Court); c. 215, s. 30 (probate 
courts). 


135 G.L. c. 223, s. 16. 

186 G.L. c. 235, s. 22. 

187 G.L. c. 233, s. 43; c. 233, s. 40. 
188 G.L. c. 221, s. 87. 

139 G.L. c. 213, s. 3, Tenth A. 

140 G.L. c. 218, s, 3, Tenth B. 
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thing contained in other chapters, sections or acts notwithstand- 
ing. . .”’141 

An effort to incorporate a similar exemption in the rule-making 
authority of the Supreme Judicial Court for the benefit of all courts 
in the Commonwealth was defeated in the legislature in 193914? on 
the questionable ground that the legislature was being asked to 
surrender its legislative functions. More correctly it could be said 
that the judicial power had been infringed upon by the legislature. 
In the interest of avoiding unseemly clashes between co-ordinate 
branches of government, nevertheless, the matter must be handled 
with due regard to realities. 

It is believed desirable to renew the effort to confer complete 
rule-making power on the Supreme Judicial Court for the benefit 
of the entire judicial system. The responsibility for the adminis- 
tration of justice and the authority for its execution belong in 
the same hands. Judicial vigor should not be constrained by the 
doubts, limitations and uncertainties which are the results of our 
present variegated statutes on practice and procedure.!#% 

Effective exercise of the rule-making power, however, requires 
a definite program. It is not sufficient merely to entrust such power 
to the courts. The power must be continuously exercised to prevent 
judicial vigor from retiring to the hammock of legal inertia. The 
paramount function of the courts is, of course, to decide the contro- 
versies before them. In our courts today this task is certainly a 
full-time job. Attention to judicial organization and procedure is 
likely to be secondary and, in any event, is subject to the restraints 
of professional conservatism. 

These considerations do not argue against giving a larger rule- 
making power to the courts. Rather do they suggest that certain 
spurs should be applied to the rule-making program. It has been 
suggested that an advisory committee of lawyers, legal educators 
and the public be a part of the rule-making machinery similar to 
the committee of lawyers and legal educators advising the United 
States Supreme Court in its formulation and review of the rules 
for the federal district courts.144 A specific obligation should also 


141 G.L. c. 218, s. 22. 


142 For the history of this legislation and the names of its sponsors see “The 
Rule-Making Bill,’ 24 Massachusetts Law Quarterly (2), p. 8. The bill passed 
the Senate but was defeated in the House notwithstanding a favorable report 
by the House Judiciary Committee. 


143 For example, St. 1949, c. 139, now G.L. c. 212, s. 20A authorized pooling of 
criminal and civil jurors. Yet this practice had been carried on by the Suffolk 
Superior Court for over ten years without any specific statutory sanction. See 
note 104 supra. Apparently the 1949 statute was passed because someone had - 
doubts about the validity of a rule authorizing the practice. 

144 Edson R. Sunderland, “Implementing the Rule-Making Power,” 25 New 
York University Law Review, p. 27. 
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be assumed by the courts to make periodic revisions.1*° Statistical 
and observational studies should be included as part of the plan. 

The Judicial Council should not be burdened with these tasks. Its 
functions are considerably more comprehensive than those con- 
nected with rule-making, although they certainly include the sub- 
ject of rule-making within their reach. Continuous review and 
study of rule-formulation should be the task of a group with no 
other duties. The focus of its work will otherwise be diffused. 

If complete rule-making power is given to the courts, there is, 
of course, no guarantee that congestion will be relieved. But the 
opportunity will thereby be made available for the courts by vigor- 
ous and alert methods to plan their own interiors according to their 
special needs. With a continuously fresh and informed approach 
to judicial procedure it may be hoped that directness and simplicity 
will replace meanders and complexity and that mobility rather than 
congestion will be the characteristic feature of the rate of our 
adjudicative process. 

VIII 


A Standard of Promptness 

Like dwellers in the famous Athenian cave who became so ac- 
customed to viewing all objects in terms of shadows on their walls 
that they could not picture the true world outside, so are we lawyers 
today in danger of becoming so inured to slow legal processes that 
we cannot imagine what prompt adjudication is like. Indeed, we 
might find it difficult to adjust to a faster pace. Would it be un- 
reasonable, though, to expect all Superior Court cases to be tried 
within at least six months after entry? Certainly there should 
not be any greater delay. Preparation of all but the most complex 
litigation can be completed well within that time. Let this six- 
month limit, then, be the standard at which to aim for the present. 
Without such a specific standard which emphasizes the present 
regrettable condition of the docket, a program to reduce delay will 
lack the necessary spark of success. 


IX 
Criminal Business 


This essay has so far dealt exclusively with the civil business of 
the Superior Court. Criminal matters, of course, make up an im- 
portant part of the Court’s docket, and there is congestion there as 
well. 

For lack of sufficient study a comprehensive program for accel- 
eration of the criminal docket is not included in this essay. Yet 


145 R.S. (1836) c. 81, s. 10 conferring limited rule-making power on the 
Supreme Judicial Court provided that the Court “shall within two years after 
this act shall take effect, and once at least in every seven years thereafter, 
revise the said rules .. .” 








124 MASSACHUSETTS LAW QUARTERLY 


it is suggested, that as a starting point, consideration should be 
given to the elimination of the present right to a trial de novo 
in the Superior Court on appeal of a convicted district court defend- 
ant. Instead a defendant can be given a right of removal to the 
Superior Court when arraigned before a district court. Waiver of 
such a right to remove should thereafter bar any Superior Court 
proceedings and review should be sought through the regular dis- 
trict court appellate procedure.1** 
x 
Summary and Conclusions 

The program presented in this essay is based on the following 
propositions: The right to jury trial has been seriously abused 
by many of those whom it was intended to serve, and by their attor- 
neys as well; judges should be permitted to play more assertive 
roles in the handling of litigation before them; further mitigation 
of adversary characteristics of our procedures is called for; and 
the courts should be recognized by the legislature as responsible 
guardians of their own business. 

Other aspects of the program submitted in these pages relate 
to the distribution of litigation within our judicial system by 
regulation of jurisdiction and venue. Although basic considera- 
tions of reorganization of the judicial system seem beyond the scope 
of this essay, it is not intended to be intimated that such reorgani- 
zation (other than in the district courts) is desirable at this time. 

Suggestions have been tendered for further study of the validity 
of our rule of liability based on fault and of the companion rule 
of contributory negligence. 

The specific recommendations made in these pages may be summed 
up as follows: 

(1) A reasonable jury fee, not to exceed $25. should be charged. 

(2) Judges should be permitted to comment to juries on the evi- 
dence. 

(3) Pre-trial discovery procedures should be expanded so as to 
permit oral examination of parties, and perhaps of witnesses. 

(4) Consideration should be given to further development of pre- 
trial conference procedures. The feasibility of successive 
pre-trial conferences should be examined. More definite re- 
quirements for the conduct of the conference should be studied. 
Its use in non-jury as well as in jury cases should be considered. 

‘6) Summary judgment relief should be made more effective by 
increasing the types of cases in which it may be employed, 
by eliminating existing obstructions to its use, by permitting 





146 This suggestion was made by the Judicial Council in 1925 and 1926. First 
Report, p. 21; Second Report, p. 65. See also Henry T. Lummus, The Failure of 
the Appeal System, Boston (1909). 
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its use on less than the entire case, and by authorizing its use 
against plaintiffs as well as for them. 

(6) The scope of notices to admit facts and genuineness of docu- 
ments should be enlarged and sanctions for improper answers 
should be stiffened. 

(7) Stricter control should be place on continuances. 

(8) District Court judges should be authorized to sit in Supe- 
rior Court in motor tort cases. 

(9) Complete rule-making power should be vested in the Supreme 
Judicial Court for the benefit of all courts in the Common- 
wealth. 

(10) After complete rule-making power is vested in the Supreme 
Judicial Court, an advisory committee should be appointed to 
assist the Court in the formulation and revision of the rules. 

(11) A new district court plan should be adopted. 

(12) The Fielding Act should be re-enacted. 

(13) The venue provisions for motor torts in the district courts 
should be extended to all tort and contract actions. 

(14) Equity jurisdiction should be conferred on the district courts, 
at least in cases of bills to reach and apply. 

(15) The scope of trustee process should be enlarged. 

(16) Criminal appeals from the district courts to the Superior 
Court should be abolished and a right of removal thereto, 
in the first instance, should be substituted. 


Delay in the administration of justice is a disservice to our sys- 
tem of government. It weakens public confidence in the judiciary, 
in the bar, and in the legislature which permits the delay to con- 
tinue. It renders insecure our most valued rights of person and of 
property and contributes to their violation by watering the sanc- 
tions against their infringers. It forces costly surrender of prin- 
ciple and deranges just expectations. 


This essay is an attempt to project a program to correct the 
conditions of delay encumbering the Superior Court. The aim, 
it is hoped, is not too wide of the mark. 


ALAN J. DIMOND, One State Street, Boston. 





BOOKS RECEIVED 


“Labor Relations Guide for Massachusetts” by Shaw and Kearns, Little Brown 
& Co., 1953 Supplement. This brings up to date the volume published in 1950. 

Three books prepared for “The Survey of the Legal Profession” as follows— 
“Conduct of Judges and Lawyers” by Hon. Orie L. Phillips, Chief Judge, U. S. 
Court of Appeals for the 10th circuit and Hon. Philbrick McCoy, of the superior 
court, Los Angeles. Parker & Co., Los Angeles, 247 pp.; “‘Legal Education in the 
United States” by Albert J. Harno, Dean, University of Illinois College of Law. 
Bancroft Whitney Co., 197 pp.; “The Lawyer from Antiquity to Modern Times” 
(with particular reference to the development of Bar Associations in the United 
States) by Roscoe Pound. West Publishing Co., 362 pp. These books will be dis- 
cussed in a later issue. Ed. 
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REPORT OF THE PRESIDENT 


To the Members of the Massachusetts Bar Association. 


I report on the principal activities of the Association during the 
year 1952-53. 


Immediately following the annual meeting of 1952, as the lease 
of the headquarters on the 6th floor of 53 State Street expired, 
it was necessary to move to a room on the 7th floor, in the fall of 
1952. At a meeting of the Board of Delegates on September 24th, 
the president after conferring with the Boston Traveler, reported 
a plan for a committee to prepare short articles containing informa- 
tion about the law (but not advice) to be printed 3 times a week 
in the Traveler, as part of the “public relations” of the Association. 
The plan was approved and carried out. Beginning November 24th, 
an article under the heading “It’s the Law” prepared by an anony- 
mous committee, has appeared each Monday, Wednesday and Friday 
and is still so appearing. The response from readers of the Traveler 
has been very favorable. Each brief statement ends “This column, 
based on Massachusetts law, is written to inform, not to advise. 
Any variation in the facts of any case can materially affect the 
result.” 


The Board also approved the arrangements for the dinner on 
December 10, 1952 for Hon. Henry T. Simmins on completing 49 
years on the bench, and 20 years as a justice of the Supreme Judicial 
Court. There was a capacity attendance. 


Former President Richard Wait represented the Association at 
the memorial exercises in the Supreme Judicial Court in December 
for the late Chief Justice Field. 


In accordance with the vote of the Board accepting the invitation 
of the Franklin County Bar, a well attended and successful mid-year 
meeting was held at Greenfield with the cordial help of the Franklin 
County Bar. 


As explained on page 3 of the April “Quarterly”, by vote of the 
Executive Committee, Miss Ganley, the librarian of the Hampden 
County Law Library, was made an associate secretary of the Asso- 
ciation for Western Massachusetts. 


In view of the discussion of congestion and delay in the Superior 
Court, as announced in the “Quarterly” for December 1952, p. 2, 
the Executive Committee voted an award for the best discussion of 
the subject submitted on or before April lst. The award was won 
by Alan J. Dimond of Boston and his article is to appear in the 
“Quarterly”. 


The December “Quarterly” carried the report of the District 
Court Survey Committee and the pending bill (Senate Document 
247). As stated on page 2 of the December issue, a special com- 
mittee of men familiar with the District Courts was appointed by 
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the president. Following the unanimous report of this committee 
in support of the bill, the Executive Committee endorsed the bill and 
authorized the president to appear on television on the evening of 
April 10 to urge public support of it. 


With the approval of the Executive Committee, a special com- 
mittee has been appointed by the president to study the subject of 
congestion in the Superior Court. Vice-President Joseph Schneider 
is chairman, and any suggestions received at headquarters will be 
forwarded to him for consideration by his committee. 


As appears in the record of the annual meeting, in answer to a 
question, the president reported that the insurance plan sponsored 
by the Association has been accepted by about 25 per cent of the 
membership. That number is constantly increasing and a letter 
will go out soon seeking to increase it more rapidly and reminding 
members of its exceptionally broad coverage. 


Over 300 members volunteered for the public speaking program 
to acquaint the public with business conditions in Massachusetts 
and suggestions for improvement and the favorable press reports 
indicate that the program is contributing to a better understanding. 


In February an opportunity appeared to secure larger and more 
accessible quarters at No. 15 Pemberton Square directly opposite 
the Court House. As the matter involved a substantial increase in 
rent as well as substantial expense in furnishing, the Executive 
Committee referred the matter to the Board of Delegates at a 
specially called meeting on February 5. After full discussion at 
that meeting, the Board voted to move and, since April, we have 
been in the attractive new quarters which you are invited to in- 
spect and use. We believe this move will prove to be of great benefit 
to the Association and convenience to its members from other parts 
of the gommonwealth when they arrive in Boston, 


SAMUEL P. SEARS. 
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RECORD OF THE FORTY-SECOND ANNUAL MEET- 
ING OF THE MASSACHUSETTS BAR 
ASSOCIA TION—MAY 23, 1953 


A report of the 12 Lawyers Institute will appear in a later issue. 


The 42nd Annual Meeting of the Massachusetts Bar Association 
was duly called and held at 2:30 p.m., Saturday, May 23, 1953 at 
the New Ocean House, Swampscott, Massachusetts, with President 
Sears presiding. 


American Bar Association Convention 


The President announced that a letter soliciting funds to defray 
the expenses in entertaining the American Bar Association at its 
convention to be held in Boston in August of this year will shortly 
be sent out to members. The President also announced that a special 
issue of the “Quarterly” was in preparation to be published at the 
time of the convention and to be distributed to visiting delegates 
as well as to our members. Attention was also called to the fact 
that an Art Committee has been appointed to arrange for an exhibit 
of paintings or other works of art by lawyers at the time of the 
American Bar Association convention. Mr. Alfred Gardiner, 53 
State Street and Miss DePersio are in charge of arrangements. 


Junior Bar Section 


The President announced the organization earlier on this day 
with a view to admission as a section of the Association of the 
Junior Bar Conference, the adoption of the by-laws, a copy of which 
with the list of officers chosen is annexed to these minutes. 


Upon motion duly made and seconded, it was unanimously 


VOTED: That the newly organized Junior Bar Confer@nce be 
admitted as a Section of the Association. 


Treasurer’s Report 


The attention of the members was called to the Treasurer’s Report 
printed in the April 1953 issue of the Quarterly. 


Upon motion duly made and seconded, it was unanimously 


VOTED: That the Treasurer’s Report as printed in the April 
1953 issue of the Massachusetts Law Quarterly be adopted. 


Adjournment 


Upon motion of Mr. Proctor, duly made and seconded, it was 
unanimously 


VOTED: That in order that the Association may have the 
advantage of the planning and experience of the present officers 
during the Annual meeting of the American Bar Association 
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in Boston, the officers to be elected for the ensuing year shall 
assume their duties at the final adjournment of the Annual 
Meeting, and that this meeting, after the completion of the 
business properly before it, adjourn to the third Wednesday of 
September at Room 118 in the Parker House, Boston, Massa- 
chusetts, for the further business of the final adjournment only. 


Nominating Committee 


The Nominating Committee, by its chairman, Edward O. Proctor, 
presented its report circulated with the notice of the meeting con- 
taining the following nominations: 


President: Robert W. Bodfish, Longmeadow 
First Vice-President: Joseph Schneider, Brookline 
Vice-Presidents: Raymond F. Barrett, Quincy 


Sybil H. Holmes, Boston 
Francis J. Quirico, Pittsfield 
Roger B. Tyler, Brookline 


Treasurer: Edmund M. Murray, Wellesley 
Secretary: Frank W. Grinnell, Boston 
Assistant Secretary: William B. Sleigh, Jr., Marblehead 


Members at Large—Board of Delegates: 
Joseph T. Bartlett, Greenfield 
Charles S. Bolster, Cambridge 
Michael Carchia, Belmont 
John J. Foley, Lynn 
George F. Garrity, Abington 
Harold Horvitz, Newton 
Gerald P. Walsh, New Bedford 


Upon motion duly made and seconded, it was unanimously 


VOTED: That the Secretary cast one ballot for the election of 
the persons nominated. 


The Secretary cast the ballot and the President declared the 
nominees duly elected. 


Federal Judicial Salaries 


The President reported that a bill was pending in Congress and 
now before the Committee on the Judiciary which provides for an 
increase in the salaries of the United States District Court judges 
from $15,000. to $25,000. Since the bill also contains provisions 
for increase in salaries of Congressmen, action upon the judicial 
salary increase has been delayed. The President is said to be pre- 
pared to sign a bill increasing the judicial salaries. The presidents 
of the bar associations met in Washington recently and are urging 
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Congress to pass the Act with respect to the increase in judicial 
salaries. The President stated that he would like the support of the 
Association members in connection with this proposal. 
Upon motion duly made and seconded, after discussion by Mr. 
James M. Rosenthal and others, it was 
VOTED: That this Association go on record as favoring the 
increase in federal judicial] salaries. 


Other Matters 


Mr. Comparoni of Lawrence announced that the Lawrence Bar 
Association had written to their Congressmen urging support of the 
proposed provisions in the Social Security Act for the benefit of 
lawyers and 

Upon motion duly made and seconded, it was unanimously 


VOTED: That this Association go on record as favoring the 
extension of the Social Security law at least to the extent of 
covering those lawyers who wish to take advantage thereof. 

The President reported in answer to an inquiry by Mr. Schneider 
that Mr. Barrett had withdrawn his proposed amendment of the 
by-laws which had been announced in the notice of the meeting. 

Mr. Bond questioned whether the Association should not take 
action with respect to the pending bill to amend the sub-division 
control provisions of the Planning Board Act. The President ex- 
pressed the opinion that this matter could better be left for action 
by the Executive Committee. 

The suggestion was made that a committee be appointed to study 
the situation with respect to the congestion in. the courts and the 
possible use of the Berkshire Conciliation plan. The President 
reported that a meeting had recently been held at the Parker House 
and an all day symposium conducted, with representative tort 
lawyers from all parts of the Commonwealth and many Superior 
Court judges in attendance. This group voted that a committee of 
seven be appointed by the presidents of the Massachusetts Bar 
Association, the Worcester Bar Association and the Berkshire 
Bar Association. Such a committee was appointed with Mr. Joseph 
Schneider as chairman, and the committee has met and is active. 

Mr. Arthur Gross of Boston stated that there were pending 
important bills in the legislature seeking to amend the law with 
respect to the commitment of persons to hospitals for the mentally 
ill. He stated that at the hearings held on these bills, lawyers were 
not adequately represented and pointed out that the problem arose 
from the illegality of many existing commitments and the marked 
increase in the number of habeas corpus proceedings recently com- 
menced. He also reported that the Committee on Legal Affairs of 
the legislature had recommended that a recess commission be ap- 
pointed to study the matter, and Mr. Gross suggested that this 
Association should have a committee to work with the Commission 
and with representatives of the Boston Bar Association. 
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Upon motion duly made and seconded, it was unanimously 
VOTED: That a committee of this Association be appointed 
by the President to work with the commission of the legislature 
investigating proposed amendments to the law with respect to 
the commitment of persons believed to be mentally ill. 


The President announced that he would appoint such a committee 
with Mr. Gross as chairman. 


Mr. Horvitz inquired as to the acceptance by the members of this 
Association of the insurance plan sponsored by the Association last 
winter. The President reported that about twenty-five per cent 
accepted, and stated that a letter will go out shortly seeking to 
increase the number of policy holders in the Association. 


There being no further business to come before the meeting, 
it was 


Upon motion duly made and seconded, unanimously 
VOTED: That in accordance with the vote taken earlier in this 
meeting, the meeting be and hereby is adjourned to the third 
Wednesday of September, in Room 118 in the Parker House, 


Boston, Massachusetts, for the further business of final ad- 
journment only. 


The meeting was thereupon adjourned at 3:20 p.m. 
A true record. 


Attest: WILLIAM B. SLEIGH, JR., Assistant Secretary. 





SELF-INCRIMINATION 


We hear much about “the Fifth Amendment”—its use and possible abuse, at 
hearings before Federal investigating committees. Some of the comments from 
various points of view may seem to have symptoms of emotional extremes. As the 
press reports the probable creation by the legislature of a state investigating 
commission, perhaps, a reminder may be advisable. The Fifth Amendment to the 
Federal Constitution proposed at the first session of the first congress on Sep- 
tember 25, 1789 and ratified on December 15, 1791, provides, among other things, 
that “no person ... shall be compelled in any criminal case to be a witness 
against himself.” 


The 12th article of the Massachusetts Bill of Rights, adopted eleven years 
earlier in 1780 (which will govern Massachusetts proceedings) provides, among 
other things, in words lifted from the Virginia Bill of Rights of 1776* and re- 
ported in the original draft of John Adams, Samuel Adams and James Bowdoin 
(see 4 Adams Works 219 and 226), “Art. XII. No subject shall be held to answer 
for any crimes or offence, until the same is fully and plainly, substantially and 
formally, described to him; or be compelled to accuse, or furnish evidence against 
himself.” F. W. G. 


*See Thorpe ‘American Constitutions’ Vol. VIII, pp. 3812-13 and the opinion of 
Moody J. in Twining v. N.J. 211 U.S. 78; see also as to history and scope Jones v. 
Com. 327 Mass. 491 (1951) and Wigmore on Evidence 3rd ed. Vol. 8, ss, 2250 et seq. 
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JUNIOR BAR SECTION OF THE MASSACHUSETTS 
BAR ASSOCIATION 


OFFICERS CHOSEN MAY 23, 1953 
Chairman, Roger J. Donahue, 53 State St., Boston 
Vice-Chairman, Frederick G. Fisher, Jr. 
Treasurer, Lawrence Urbano 
Secretary, Barbara P. Berry, 35 Court St., Boston, Tel. CA 6-8400 


EXECUTIVE COMMITTEE 


Regional Delegates 
Duke, Barnstable, Nantucket and Bristol Counties—Harold Hayes, 
Yarmouth 
Hampden County—Michael Donohue, Holyoke 
Plymouth and Norfolk Counties—J. Blake Thaxter, Jr., Cohasset 
Berkshire County—John Shea, Pittsfield 
Essex County—James T. Ronan, Essex 
Middlesex County—Frederick G. Fisher, Jr., Newton 
Suffolk County—Roger Donahue, Boston 
Worcester County—James A. Crotty, Jr., Worcester 
Hampshire and Franklin Counties—Edwin M. Podolak, Northampton 


Delegates at Large 


Barbara P. Berry, Boston Lawrence Urbano, Williamstown 
Philip A. Brancucci, Boston Francis L. Swift, Wellesley 
William Stapleton, Springfield Thomas Sullivan, Lawrence 
John Connelly, Boston Patricia L. Foley, Boston 


BY-LAWS ADOPTED MAY 23, 1953 


ARTICLE I 


Name and Purpose 

1. This organization shall be known as the Junior Bar Confer- 
ence of the Massachusetts Bar Association. 

2. The purpose of the Conference shall be to provide the young 
members of the Bar with a more effective means of participating 
in activities directed toward improving the administration of justice 
and promoting the public welfare. 


ARTICLE II 


Membership 
The membership of the Conference shall consist of all members 
of the Massachusetts Bar Association in good standing, not over the 
age of forty years. The membership of any member shall auto- 
matically terminate at the close of the annual meeting in the 
calendar year within which the member attains the age of forty 
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years or upon his ceasing prior to that time to be a member of the 
Massachusetts Bar Association. 


ARTICLE III 


Officers 

1. The officers of the Conference shall consist of a Chairman, 
Vice Chairman, Secretary and Treasurer, who shall be elected by 
the Executive Council from its membership immediately after the 
annual meeting of the Conference and they shall hold office until 
their successors are elected and take office. 

2. The Chairman shall preside at all meetings of both the Con- 
ference and the Executive Council, shall appoint committees and 
perform such other duties as usually pertain to his office or may 
be duly assigned to him by the Executive Council or the Conference. 

3. The Vice Chairman shall perform the duties of the Chairman 
in the event of the latter’s inability to act because of absence or 
other reason, and shall perform such other duties as may be dele- 
gated to him. 

4. The Secretary shall keep all minutes of meetings and other 
records of the Conference. 

5. The Treasurer shall maintain a record of and safely keep all 
funds belonging to the Conference. 


ARTICLE IV 


Executive Council 


1. There shall be an Executive Council composed of seventeen 
members of the Conference, eight of whom shall be known as Execu- 
tive Councillors at Large, and nine of whom shall be known as 
Regional Executive Councillors. The Executive Councillors at Large 
shall be elected by the entire membership from the entire member- 
ship. The Regional Executive Councillors shall be elected by the 
entire membership, but there shall be at least one Regional Executive 
Councillor from each of the following areas: 

The Counties of Dukes, Barnstable, Nantucket and Bristol 
The County of Hampden 

The Counties of Plymouth and Norfolk 

The County of Berkshire 

The County of Essex 

The County of Middlesex 

The County of Suffolk 

The County of Worcester 

The Counties of Hampshire and Franklin 


For these purposes, a member shall be deemed to be from the County 
in which he either resides or has his office. The Regional Council- 
lors from each of said areas shall be nominated and elected sepa- 
rately. The members of the Executive Council shall be elected at 
the annual meeting of the Conference. 
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2. The Executive Council shall have full power and authority 
in the interval between meetings of the Conference to do all acts 
and perform all functions which the Conference might perform, 
except that it shall have no power to amend these By-Laws. The 
Executive Council shall have no power to incur any financial obliga- 
tion upon the Conference or upon the individual members of the 
Conference. The Council during the interim between regular meet- 
ings of the Conference may fill all vacancies in its own membership 
or in any of the offices, and such appointees shall hold office until 
their successors are elected at the next regular meeting or until their 
successors are elected by the Conference. 

3. A quorum of the Executive Council shall consist of a majority 
of its total membership. A majority vote of any quorum shall be 
sufficient to authorize action. 


ARTICLE V 
Elections 

1. All elections, except to fill vacancies as provided in Article 
IV, shall be held at the annual meeting of the Conference. 

2. The Chairman may appoint a nominating committee, which 
shall nominate candidates, but in any event nominations may be 
made from the floor. 

ARTICLE VI 


Annual Meetings 
The annual meeting of the Conference shall be held at or about 
the same time as the annual meeting of the Massachusetts Bar 
Association, or at such other time as the Executive Council may 
determine. Other meetings of the Conference may be called at such 
other times as the Chairman or a majority of the Executive Council 
deems necessary or desirable. 


ARTICLE VII 


Amendments 
These By-Laws may be amended by a majority of the members 
present at any regular meeting of the Conference or at any special 
meeting called for such purpose. Notice of the proposed amendments 
shall be given to all members of the Conference. 


ARTICLE VIII 


Quorum 
A quorum shall be the number present at the annual or any other 


duly called meeting and a majority vote of such quorum shall be 
sufficient to authorize action. 





NOTE 
The By-Law of the Massachusetts Bar Association under which 
this new section is created was adopted in June 1952 and will be 
found in the “Quarterly” for July 1952 at pp. 8 and 9. 
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The Passing of Parliament.* By G. W. Keeton. London: Ernest 
Benn, Ltd.; New York: John de Graff, Inc. 1952. $4.50. Pages 202. 


“Governments like clocks, go from the motion men give them, and 
as governments are made and moved by men, so by them they are 
ruined too.” 


So said William Penn and thus suggested the reason why I recom- 
mend, with emphasis, the reading of this powerful and readable 
“adequately brief’ book. It contains much applied history in 202 
pages. 

The seduction of power is just as masterful over a democratic faction as ever 

it was over king or barons. . 


In former days it often heopened that “The State” was a barber, a fiddler, 
or a bad woman. In our day it often happens that “The State” is a little 
functionary on whom a big functionary is forced to depend. 


Thus wrote William G. Summer, and Lord Acton reminded us that, 
“The ignorance of history in an uncritical age is the most insidious 
channel by which error penetrates”. 


The book reminds me of these practical remarks. More than 
twenty years ago Lord Chief Justice Hewart startled England and 
the legal profession by appearing in the House of Lords and deliver- 
ing a vigorous speech, which was later followed up by his book 
attacking “The New Despotism’”. This led to the appointment of a 
strong Committee on Ministers’ Powers, in 1929. Of the report 
of this committee, the author, who is Dean of the Faculty of Laws 
at University College, London, says: 


Its proceedings, publicly conducted, showed an anxiety to probe beneath the 
forms of day-to-day activity in order to lay bare the causes of modern bureau- 
cratic encroachments. The public reassured by its evident sincerity and ability, 
and when the report of the Committee appeared, with a glowing tribute to the 
integrity of the civil service and with recommendations for various alterations 
of detail but no proposals for important constitutional change, the public heaved 
a sigh of relief and forgot the whole question. 

Indeed few reports have assembled so much wisdom whilst proving so com- 
pletely useless. . . . Its recommendations are forgotten, even by lawyers and 
administrators. 


In his interesting, entertaining and hopeful lectures, “Concerning 
English Administrative Law’, delivered at Columbia in 1940, Sir 
Cecil Carr began a lecture with a quotation from Plato (Laws IV, 
709): “Human beings do not ever make laws; it is the accidents 
and catastrophes of all kinds happening in every conceivable way, 
that make laws for us”. 


Balance that in your mind with the quotation from William Penn, 
together with the story of our Federal Constitution and the first ten 
amendments, and then read the following: 


Today in Great Britain we live on the edge of dictatorship. Transition would 
be easy, swift and it could be accomplished with complete legality. Already, so 
many steps have been taken in this direction, due to the completeness of power 
possessed by the Government of the day, and the absence of any real check 
such as the terms of a written constitution or the existence of an effective 
second chamber, that those still to be taken are small in comparison. More- 
over, in view of the urgency of our needs in the sphere of rearmament, no 
mitigation of the existing system is to be expected, but rather an intensifica- 
tion of it. Today, virtually our only remaining constitutional safeguard is the 


*Reprinted from American Bar Association Journal for May 1953. 
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habit of tolerance and the existence of a powerful political opposition, both 
of which owe their existence to the Revolution of 1688. If both of these safe- 
guards disappeared, our constitutional machinery would forthwith become the 
instrument of a totalitarian despotism. (Page 33.) 

It is plain, therefore, that we are already approaching the dangerous half- 
light in which the boundaries of what is legal and what is not are barely per- 
ceptible. Nor should we take comfort in the fact that most modern States are 
facing similar problems. That is undoubtedly true, but most of them are facing 
these problems within a stronger constitutional framework than our own. We 
have no written constitution, and no special constitutional machinery. Any 
change, no matter how far-reaching, can be achieved by ordinary legislation. 
For all practical purposes, that change depends upon votes of a single Chamber, 
in which the majority party is closely-controlled by the Government of the day. 
Thus, Great Britain today is a country in which an all powerful Executive, 
acting through a subservient Parliamentary majority in one sphere and sub- 
servient Departments, interfering with the life of the citizen at all points, and 
operating gigantic State-monopolies, exercises despotic power. It is therefore 
not to be wondered at that the Communists and other political extremists 
assure us that they are prepared to work constitutionally. If they had fash- 
ioned the constitutional machinery themselves, it could scarcely have been 
apter for their purpose. (Page 201.) 

In the long run, it is impossible to preserve freedom of the mind when the 
power to choose has been removed from the citizen in more and more areas of 
his daily life. Yet the threat is real, and the hour late. Our present predica- 
ment presents a challenge which it is impossible to ignore. (Page 202.) 


These passages explain the title of the book. The fact that the 
renowned unwritten English “constitution” no longer protects 
Englishmen, should make us do some old-fashioned hard thinking 
such as some of the “Founding Fathers” did in the eighteenth 
century, when they applied the lessons of history in framing our 
“Glorious Heritage” about which there seems to have been more 
oratory than thinking in recent years. In the New York Times of 


February 13, 1949 (page 62), General Eisenhower was quoted as 
saying to a group of young high school leaders, “There is a kind of 
dictatorship which can come about through a creeping paralysis of 
thought.’’! 

In the February, 1950, issue of the Journal in an article on “The 
Emperor’s Clothes”, inspired by Hans Christian Andersen’s story, 
the following questions were asked: 


Is the Federal Government reversing history and its constitutional character 
as one of delegated powers, and becoming the practical source of all power 
without our knowing it? 

If so, is this an inevitable development of history? Does it mean that our 
constitutional balanced government of states and nation is an American dream 
that Americans, after 160 years, are no longer capable of keeping and oper- 
ating? Or is it the result of neglect and the consequent creeping paralysis 
and erosion of American thought and the accretion of centralized power in 
Washington ?” 


This book has an acute bearing on those questions. The general 
picture of unrestrained power and its resemblance to that of the 
seventeenth century, from which our restrained system emerged, is 
a much needed red traffic light for speeding, spending Americans. 

F. W. GRINNELL 


1Compare “Our Racial Amnesia’”’ by James Truslow Adams in Harper’s for January, 
1928, reprinted in 13 Mass. L. Q. 61-67, February, 1928 
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